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FOREWORD 


This book in its entirety as well as in each of its parts is an outline of 
the problems under discussion. The subject matter of some eighty 
sections of the book is extensive; it could, indeed, be presented by ex¬ 
perts in as many volumes. This study offers an attempt to formulate 
a synthesis, however difficult, of the vast amount of available material. 

Unlike the well-known standard Introductions to International Law 
which deal with all the major fields of international law, this book 
treats exclusively the pres<mt conceptions of that law as expressed in 
legal literature, international treaties and other agreements, inter¬ 
national judgements and awards, governmental and diplomatic state¬ 
ments and the like. Special attention is devoted, in several chapters 
of the book, to the “teachings of the most highly qualified publicists 
of the various nations” which are considered by Article 38 paragraph 
1(d) of the Statute of the International Court of Justice as “subsidiary 
means for the determination of rules of law.” An endeavor is made to 
ascertain whether in certain fields of the theory of international law 
a “Communis opinio doctorum” has either been reached or is in the 
process of achievement. 

Some readers may consider that there arc too many quotations 
from writings of publicists; others will certainly feel - as does this 
writer - that too many outstanding international lawyers have not 
been included. However, within the framework of the study, the author 
has tried to give a conclusive survey of the theory connected closely 
with tlie practice of international law. 

The author wishes to express his profound gratitude to the Hon. Earl 
NEWSOM of New York and to his distinguished friends who made it 
possible for the author to join the Faculty of the Fletcher School of 
Law and Diplomacy administered by Tufts University with the co¬ 
operation of Harvard University. 

The author’s deep gratitude goes to Dr Robert Burgess STEWART, 
Dean of the Fletcher School, whose inspiring friendship and unparal¬ 
leled leadership of this outstanding institution greatly helped in the 
elaboration of this book. 


Cambridge, Massachusetts, 1958. 
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INTRODUCTION * 


A. THE LEGAL CHARACTER OF INTERNATIONAL LAW 


International Law or the Law of Nations as a body of rules governing 
the intercourse of independent States is as ancient as independent 
States themselves. Modest at the beginning, and embracing a limited 
number of rules commonly recognized by the States in their intercourse, 
international law developed to a considerable degree in that ancient 
regional community of nations comprising Egypt, Babylon, Assyria and 
the Kingdom of Chetites, with their practice of treaties, diplomatic 
representation, international arbitration, and with a common diplo¬ 
matic language-Babylonian. Within the community of the Greek 
nations, the nucleus of most of today’s institutions and elements of 
international law was in existence^ During the Middle Ages and in 
modern times, the number and scope of rules and principles of the 
Law of Nations, which the States considered as binding upon them¬ 
selves in their mutual relations, first inside the Christian world and 
later within the “Community of civilized nations,” increased steadily. 
The Treaties of Westphalia (Munster and Osnabriick, 1648), Utrecht 
(1713), Vienna (1815), Paris (1856), the Hague Peace Conferences 
(1899, 1907), the Peace Treaties of 1919-1920 with the creation of 
the League of Nations, and the Kellogg Pact of 1928 may Vie considered 
as the main landmarks in the development of the scope of international 
law and of its territorial growth embracing gradually all the countries 
of our planet. The United Nations Charter, The United Nations and 


* If not otherwise indicated, translations from French, German, Latin and Polish 
are by the author. 

^ Cf. here among others: F. Laurent, Hisfoire du Droit des Gens, Paris 1882; Zygrnunt 
Gybichowski, Das Antike Vdlkerrecht, Breslau 1907; Coleman Phillipson, The Internation¬ 
al Law and Custom of Ancient Greece and Rome, London 1911; Robert Redslob, Histoire 
des Grands Principes du Droit des Gens, Paris 1923; idem, Traite de Droit des Gens, Paris 
lfl50, pp. 3-55; Butler and Maccoby, The Development of International Law, London 
1928; Arthur Nussbaum, A Concise History of the Law of Nations, New York 1954; 
J. ter Meulen, Der Gedanke der Internationalen Organisation in seiner Entwicklung, 2 vols, 
'Fhc Hague 1917-1940; Ernest Nys, Les Origines du Droit International, Bruxelles 1894; 
Viswanatha, International Law in Ancient Mia, 1925; Sui-Tschoan-Pao, Le droit des 
gens de la Chine antique, 1925. 
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connected organizations and agencies tvith all their powers iniph- 
menting the newly established rules binding upon the States in ih,; 
name of international peace, justice and security, may be justly ircog- 
nized as introducing a new epoch in international Icgnl, political, and 
economic relations. The consolidation of the rules of international law 
has made a far greater progress during the last fourteen years since 
the end of the Second World War than was accomplished in the period 
between the Treaties of Westphalia and the outbreak of that war. This 


progress was conditioned and rendered necessary by the gigantic de¬ 
velopment of technology, of the means of transportation, and of the 
new military weapons and methods of mass destruction. 

In spite of such a development of international law as a system of 
legally binding rules and principles, publicists still feel it useful to ex¬ 
plain the legal character of international law in order to defend it, 
not so much against serious attacks by jurists or philosophers of law, 
these attacks being rather insignificant now, but against the objections 
of some writers and of many educated people who still regard inter¬ 
national law as belonging only to the sphere of international morality.^ 
The main objections to the legal character of international law, as 
previously advanced by philosophers and jurists, and at the present 
time, by some writers sharing the obsolete point of view, concern the 
following points: 1) the absence of authority superior to independent 
States, 2) the absence of a legislator, 3) the absence of sanctions, 4) the 
inefficiency in preventing war and the innumerable transgressions of 
the rules of international law. 


7. Absence of Authority Superior to Independent States 
In G(Tmany, the philosopher Georg Wilhelm Hegel taught that inter¬ 
national law should be considered only as “the external public law of 
the State,” “Ausseres Staatsrecht,” since the State is the highest power 
on Earth, having no superior.^ The State was for him the “actual God” 
on Earth, This negation of international law was continued by HegePs 
followers, c.g. Lasson, Binder, Hold-Ferneck, Zorn, and the German 
Hitlerite theoreticians. 

1 Cf. M. St. Korowicz, La Souverainete des Etals et VAvenir du Droit Internationa^ 
Paris 1945, pp. 1-13; Charles G. Fenwick, International Law^ New York 1948, p. 36 
ff.; Marcel Sibert, TraiU de Droit International Public, Paris 1951, Vol. I, pp. 4 ff.; 
Charles Rousseau, Droit International Public 1953, pp. 11 ff.; G. Balladore Pallieri, 
Diritto fnternazionale Pubblico, Milano 1956, pp. 7 ff.; Alfred Verdross, Volkerrecht, 
Wien 1955, pp. 57 ff.; Oppenheim-Lautcrpacht, International Law, A Treatise, London 
1953, Vol. 1, pp. 14 ff. 

* Grundlinien der Philosophie des Rechts, 1821, pars. 258, 278. 
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In England, the great jurist, John Austin, contended that only rules 
enacted by a determined legislative authority, and enforced by material 
sanctions could be recognized as law* Law is a command by a political 
superior given to political inferiors, a situation which does not exist 
in international law. The latter, according to Austin, is no law “prop¬ 
erly so called,” and belongs to the field of ethics or to “positive moral¬ 
ity.”^ Austin exercised a considerable influence upon several generations 
of jurists in Great Britain. 

The above mentioned objection to international law may be sum¬ 
marily answered by pointing out, that if there were a central, superior 
power ov(T the States, the rules applied to them by that power would 
not be international law, but the internal law of a federation, in which 
there would be no room for international law. In contradistinction to mu¬ 
nicipal law, international law is based upon the coordination ofits equal 
and independent subjects, and not upon the subordination of the subjects 
of law to one superior power. However, the rules of law, created by 
independent States, as an expression of their common will, to govern 
certain fields of their intercourse constitute a body of provisions which 
are above the States. 


2, Absence of a Legislator 

It is somehow paradoxical that this objection was raised in Great 
Britain (Austin, RodgcTS, Mill, Bekkcr), the classical homeland of 
common law, which was brought into existence not by a determined 
legislative authority, an autocratic ruler or parliament, but by general 
practice, accepted as law. 

In international law, States themselves are legislators by creating 
international custom, on the one hand, and by concluding treaties on 
the other hand; the third source of international law, are general 
principles of law, which can be deduced from international customary 
and conventional law. 

These legislative activities of the States are increasing tremendously. 
An estimate by a competent researcher put the number of international 
agreements binding upon States of the World in 1924 at about 25,000.^ 
However, it seems that this number should be today, in 1958, at least 
thrice as great as that of 1924. More than twenty States which did not 

^ Cf. Austin’s Province of Jurisprudence De*ermined^ London 1832, and Lectures on 
Jurisprudence, London 1885, Vol. I, pp. 96 (L, 184 IT. 

® D. P. Meyers, Controle des relations etrangeres, quoted in James W. Garner, “Les 
limitations a la souverainct^ dans Ics relations ext^rieures,” Rev. de Droit Int. et de 
Ugislation Comparie^ 1925, p. 50. 
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exist as independent subjects of international law before the Second 
World War are now treaty-making powers. There arc today one hun¬ 
dred and thirty “intergovernmental” organizations^ which have a 
large, sometimes almost universal membership. The five hundred 
volumes of the League of Nations Treaties Series, and of the United 
Nations Treaties Series, the number of which is steadily growing, con¬ 
tain thousands of treaties and other international agreements considered 
by the World as legally binding upon their signatories. 

3. Absence of Sanctions 

There are many publicists who believe that without a compulsory 
jurisdiction of tribunals and without policemen and prisons, no rule 
of human conduct may be considered as a law. Thus, according to 
these jurists, constraint is an integral part of the concept of law; and 
they refer to the adage: “Gladius legis custos.” It would be impossible 
to cite here all the names of jurists who represent this opinion since 
they are so many. On the other side, a considerable number of gieat 
scholars eloquently argue that law is not an arbitrary creation of human 
will and that it is older than the creation and the organization of the 
various powers of the society. The codes, judges, and agents of public 
force apply the law, and make it effective, but they do not create it.^ 
The rule of law exists not only before a constraint is organized in order 
to sanction it, but even before a human being is conscious of it.® The 
existence of the objective rule of law is independent of the sanction. 
“‘You shall not kill’ does not cease to be an essential norm of every 
society, even though any organized sanction is absent,”^ The old School 
of Natural Law notoriously claimed that law is older than the State, 
and that it is independent of any material sanction. The followers of 
the new School of Natural Law today continue to carry on this con¬ 
tention: the State ascertains the law, which is quite different from 
creating it.® The law confers rights and imposes duties and obligations 


^ Cf. Annuaire des Orgariisalions, I, 1956-1957, Bnixelles, pp. 1-230. Listed are: 
1-UNO, 12-Spccializcd Agencies, other Organs of the UN-4, 1 Super-National 
Organization, and 102 other intergovernmental organizations. Numbers 1-129A. 

® Louis Kenault, Jntroduction a ritude du droit international, Paris 1879, p. 8. 

Lt^on^I^guit, Etude.s du droit public, t. I: L’Etat, le droit objeclif et la loi positive, 

^ Cicorges Scelle, Precu de Droit des Gens, premiere par tie, Paris 1932, p. 22 

® Louis Le Fur, “I'hedrie du droit naturcl depuis le XVIII si^cle et la doctrine 
moderne,” Rec,, i. Ill, 1927, pp. 263 ff.; idem, Pricis de Droit International 

Public, Paris 1933, pp. 11 and 161. - Let us remember that for Cicero, following 
Plato and the Stoics, “I.ex non scripla sed nata,” and Hugo Grotius teaches, that 
“Tus naturae cst dicta turn rcctae rationis,” it is the law which men can disclose by 
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upon its subjects, notwithstanding the existence or the non-existence 
of any sanction. F'or one of the greatest theoreticians of law of our time 
the element of “coercion,” which is essential to law, consists not in the 
so-called “physic compulsion,” but in the fact that “specific acts of 
coercion, as sanctions, are provided for in specific cases by the rules 
which form the legal order.”^ 

This extremely interesting problem cannot be discussed here in 
detail. For the purpose of the present study, it is sufficient to maintain 
that whether or not coercion is an inherent element of the concept of 
law, or law, as such, exists without sanctions, international law is, in 
both cases, a legal discipline.^ First, the moral sanction of public opinion 
can quite often - and history proves it - have the strength and effect 
of a physical sanction; and secondly, international law could be, and 
can be today, sanctioned by the State at the expense of which it was 
violated. Retorsion (retaliation), reprisals, and war individually or 
collectively applied are the means by which sanctions are carried out. 
Since the creation of the T.eague of Nations, and of the United Nations, 
an elaborate system of physical sanctions of the rules of international 
law has been in existence.^ 

B. THE ALLEGED INEFFICIENCY OF INTERNATIONAL LAW 

The frequent wars, their increasing cruelty and destructiveness and 
the continuous transgressions of international law allegedly should give 
evidence of the non-existence of international law as a legally valid 
system of rules. Emmanuel Kant (Zum ewigen Frieden, 1795) was 
neither the first nor the last to revolt against “this pompous law of 
nations which is so eloquent in books and silent in the cabinets of diplo- 

thc work of their brain, but which they do not create. - Among the theoreticians of 
Natural Law in its modern concept, may be cited besides Le Fur: Nelson, Schilling, 
Mansbach, Bourquin, Cathrein, and from a certain point of view, Kelsen and his 
followers. 

^ Kelsen Hans, General Theory of Law and State, Cambridge, Mass. 1949, pp. 29, 
30. Gf. in the same book the review of doctrines in this field, and Kelsen’s own theory, 
especially chapter A. Law and Justice, pp. 3 ff.; B. The criterion of law, pp. 15 ff.; 
G. Validity and efficacy, pp. 29 ff.; Cf. Grotius, De lure Belli ac Pads, libri tres, 1625, 

L.l.C.l. & X. 

® Garner, looking at this problem from the practical point of view, believes that 
it is of little importance whether jurists consider international law as law in the tech¬ 
nical sense of this term, or as something else, if only the agreement is reached to 
recognize, that the violation of the rules of this law involves the respousibility of 
States. Ibidem, p. 49. 

* Analysis of the charges against the legal character of international law leads 
Hershey to a very strong statement: “It is now generally agreed, that the Austinian 
view of law is formal, narrow, arbitrary, unhistorical and unphilological.’’ Essentials 
of International Public Law and Organization, New York 1927. p, 7. 
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mats.” This opinion is constantly expressed even today in newspapers 
and by the ‘'man in the street.” However, for a jurist it lacks any foun¬ 
dation for at least the following reasons: 

A. lln til the Kellogg Pact of 1928, war was recognized by internation¬ 
al law as a legal means of the settlement of international disputes. 
Even the Covenant of the League of Nations — in Art. 15 par, 7 — admits 
the possibility of a legal war. The writers of Antiquity and the Middle 
Ages claimed only that wars should be just in ord(T to conform to 
Divine Law and Natural Law.^ Modern times brought serious endeav¬ 
ours to limit the cruelty, methods and means of warfare, but the elimi¬ 
nation of the legality of war was possible only quite recently.^ The “Law 
of war’’ being the main part of international law, war itself may not 
be advanced as challenging the legal charactc'r of this law; 

B. The disastrous w^ars after the Kellogg Pact, and the many rcx'cnt 
transgressions of international law notwithstanding the provisions of 
the UN Charter cannot prove either that international law is not a 
system of legal rules. Th(\se relate to its efficacy, not the validity of 
law.^ Municipal civil and criminal laws are violated every day countless 
tim(\s even in the best organized and orderly States; may one, then, 
ass(Tt that these laws do not exist because they arc transgressed upon? 
And may one contend that public law does not exist in many of the 
Latin American State's since revolutions so often violate, or abolish 
constitutional provisions? 

History and the realities of international politics give evidence - to 
which not enough attention is devoted by publicists - that, as a rule, 
a State which, confident in its militar>^ superiority, attacks another 
State and breaks the provisions of international law only to serve the 
purpose of conquest and domination, does not ht'sitate to violate the 
civil and human rights of its own citizens. Legal consciousness and the 
sense of justice arc indivisible, and if they do not oppose the violation 
by the State of its obligations under international law, they will not, 
in most situations, oppose the violations of internal law. When writers 
so often speak about the non-existence of international law or about 

^ Cf‘. V^andcrpol, La Doctrine scolastiqne du droit de guerre^ Paris 1919; R(5gout, La 
doctrine de la guerre juste, de Saint Augustin a nos jours ^ Paris 1935; Yves de la Brierc, Le 
droit de juste guerre, Paris j 938; KorlT, “Introduction a Phistoirc du droit international,” 
Hague Rec. vol. 1, 1923. 

^ Cf. Ix)thar Kotzsch, The Concept of JVar in Contemporary History, Geneva 1956. 

® ("1. here Kelscn, op. cit., p. 30: “Whether or not men do actually behave in a 
manner to avoid the sanction threatened by the legal norm, and whether or not the 
sanction is actually carried out in case its conditions are fuJhlled, are issues concerning 
tJie efticacy of the law.” 'I’hc same is valid in respect to the behaviour of States in 
their intercourse. 
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its crisis because of the frequent and cynical violations by the States, 
they should also claim, with equal emphasis, that municipal law in 
too many countries suffers from an acute crisis. Many writers contend 
that this crisis in municipal law exists but they would never assert 
that this law has no legal character. 

C. THE LEGAL CHARACTER OF INTERNATIONAL LAW IN PRACTICE 

Governments, courts, and internal legislators generally and con¬ 
sistently ascertain the legal character of international law. In tens of 
thousands of treaties - which are international law - States pledge 
themselves faithfully to apply th(! provisions of these treaties. 

In Great Britain international law is considcTcd ‘‘as a part of the 
law of the land.” Ihe Constitution of the United States provides, 
that “...all treaties mad(‘, or which shall be made, under the authority 
of the United States, shall be the supreme law of the land; and the 
judges in every State shall b(^ bound thereby, anything in the Consti¬ 
tution or laws of any State to the contrary notwithstanding.” (Art. VI, 
2) French jurisprudc'ncc of the last century systematically considers in¬ 
ternational law as a part of the French municipal law. A stories of Con¬ 
stitutions of States stress either the principles of international law as 
laws of the country, or even the primacy of international law over 
municipal law. I’he most interesting examples in the period between 
the two World Wars were in Europe: 

The Constitution of the German Reich of 1919 states in Art. 4, that 
the rules of the law of nations, generally recognized, constitute an 
integral, obligatory part of the law of the German Reich. The still 
valid Constitution of the Federal Republic of Austria (1920) provides 
in Art. 9, that “generally recognized rules of the law of nations arc valid 
as an integral part of the federal law.” I’he Constitution of the Esthonian 
republic stated in par. 4, that “General rules of international law, 
universally recognized, arc applied in Esthonia as an integral part of 
Esthonian law.” The constitution of the Spanish republic (1932) pro¬ 
vided in Art. 7, that “The Spanish State shall respect universal norms 
of international law, and will incorporate them into its positive law.” 
The Constitution of the Philippines, of February 8, 1935, which is 
still in force, declares in Section 3: “The Philippines renounces war as 
an instrument of national policy, and adopts the generally accepted 
principles of international law as a part of the law of the Nation.” 

After the last War, France first took the initiative in a solemn and 
impressive inclusion in the Constitution of the State of provisions 
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emphasizing the binding force of international law upon the State 
within its internal legal order. The Constitution of the French Republic 
(September 28,1946) states in its Preamble, that “The French Republic, 
faithful toits traditions, abides by the rules of international law.” Art. 26 
reads: 

“Diplomatic treaties duly ratified and published shall have the force 
of law even when they are contrary to internal French legislation; 
they shall require for their application no legislative acts other than 
those necessary to ensure their ratification.” 

Art. 28 provides: “Since diplomatic treaties duly ratified and pub¬ 
lished have authority superior to that of French internal legislation, 
their provisions shall not be abrogated, modified or suspended without 
previous formal denunciation through diplomatic channels.”' 

The Constitution of the Italian Republic (December 22, 1947) 
states, in Art. 10, that “The Italian juridical system conforms to the 
generally recognized principles of international law.” 

llie Constitution of Japan, of November 3, 1946, provides in Art. 
98, par. 2: “The treaties concluded by Japan, and established law of 
nations shall be faithfully observed.” And, the Basic Law of the Federal 
Republic of Germany, of May 23, 1949, effective March 15, 1955, 
states in Art. 25: “The general rules of international law shall take 
precedence over the laws and create rights and duties directly for the 
inhabitants of the federal territory.” These provisions, which should 
particularly hearten the partisans of “legal monism,” go even further 
than the corresponding article of the French Constitution, which un¬ 
doubtedly served as a model to the former.^ 

It is needless to dwell upon the theme of further evidence to the 
effect that States tied up with one another by an intensive system of 
treaties, the binding force of which they solemnly recognize, apparently 
recognize the strictly legal character of international law. And, this 
practice as well as this attitude of States toward international law 
should be conclusive in this respect for both the theoretician and 
the practitioner of international law. Thus it is possible to assert that 
the bulk of the rules of international customary and conventional law 
are respected and observed by the States bound to apply them, as faith¬ 
fully as municipal laws are observed in most countries of the world. 

^ Text in: Amos J. Peaslce, Constitutions of Nations, T’he Hague 1956, Vol. II, 
pp. 6, 10. Austrian Constitution, ibidem Vol. I, p. 108. The Philippines Constitution, 
ibidem, Vol. Ill, p. 165. 

* Text ibidem, p. 483. Constitution of Japan, ibidem, Vol. II, p. 521; Constitution 
of Germany, ibidem, Vol. II, p. 34. 
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This or similar opinions are expressed by many outstanding internation- 
al lawyers, who are aware of the extent to which the provisions of in¬ 
ternational law are effective in international relations.^ The growing 
efficacy of these provisions may be ascertained during the last 14 years 
in spite of many heavy and distressing setbacks.^ 


D. CURRENT DEFINITIONS OF INTERNATIONAL LAW 

L Definitions Until 1945 

It is interesting to review the definitions of international law given by 
some authorities in this field in our century, since these definitions 
reflect the changing concept of international law in theory. The defi¬ 
nitions, in their respective! groups, do not differ considerably from one 
another, but it seems that T. E. Holland is right when he writes: “The 
definitions found in the best writers are more similar than might have 
been expected from the difl'erence of view which those writers exhibit 
when they begin to discuss their subject in detail.”® 

The classical definition of international law which was given by the 
majority of scholars of the last two centuries may be found also in the 
leading French textbook by Paul Fauchille, for whom imernational 
law is still the body of rules wliich determine the respective rights and 
duties of States in their mutual relations.^ Renault presents a sociological 
rather than a juridical definition, which it is important to quote, 
since its author is still considered, and rightly so, as one of the greatest 
French international lawyers of all time. The Law' of Nations, or inter¬ 
national law, is for him the law of Nations or States, a body of rules 

^ Cf. here: Philip C. Jessup, A Modern Law of Nations, New York 1952, pp. 7, 8; 
Felice Mor^enstern, “Judicial Practice and tlie Supremacy of International Law,” 
Brit. Tbk. 1950 (1951), p. 90, rightly writes: “The last section demonstrates that 
State organs though in theory free to exclude or obstruct the operation of international 
law in the municipal sphere, in fact endeavor to facilitate it. That indeed is the con¬ 
clusion which emerges from a study of the whole subject”; cf. also G. W. Jenks, op. 
cit., p. 26 about the primacy of international law in all proceedings before international 
bodies. 

® Taking into account all the objections against the legal character of international 
law on the one side, and alle theoretical and empirical reasons for which these objec¬ 
tions should be rejected, Ernest Nys, the distinguished Belgian scholar wrote more than 
sixty years ago: “The question whether the Law of Nations or, to use the term in¬ 
troduced by Jeremy Bentham, international law is or is not a true law should not he 
discussed in our times any more.” Les Origines du Droit International, Br\ixellcs 1894, 
p. I. The existence of the law is independent of the use of sanctions, ibidem, p. 11. 
See, however, some criticisms of the legal character of international law in Josef L. 
Kunz, “La crise et les transformations du droit des gens,” Hague Rec., 88, 1955, 
p. 42. 

® Lectures on International Law, London 1933, p. 41. 

• Train de droit international public, t. I, premiere partic, Paris 1922, p. 429. 
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destined to reconcile the freedom of everyone with the freedom of 
others.^ Ahrens also gives a definition different from the classical pattern. 
He asserts that international law is, in its highest generality, th(* body 
of rules which govern the natural intercourse of peoples in conformity 
with the conditions of their coexistence, mutual assistance, and with 
their international relations.^ 

Dc Louter secs the Law of Nations or public international law as 
the totality of mutual rights and duties which rule the mutual relations 
(jf independent States.^ Anzilotti says briefly that international law is 
the legal order of tfie community of States.^ However, in this definition 
one term needs previous explanation, namely “the community of 
States.” If we understand this term as nu^aning all the indt^pendent 
States which maintain permanent mutual relations on tht^ basis of some 
mutually recognized rules of law, which is international law, the defi¬ 
nition would not be satisfactory, since it would explain the term to 
be defined by the use of the same term. More elaborate, but still using 
th(' method to explain idem per idem^ is the definition proposed by Franz 
Liszt for whom international law or Law of Nations, which should be 
more aptly called interstate law, is a body of legal rules which detca'mine 
mutual rights and duties of States belonging to the community of 
States (community of the Law of Nations) in what concerns the appli¬ 
cation of their rights of sovereignty,*^ The term “community of the 
Law of Nations,” that means community of international law, is sup¬ 
posed to explain the notion of international law which is logically 
impossible. 

Westlake sees in international law the body of rules prevailing be- 
twe(*n States,® and T, J, Lawrence defines it as the rules which determine 
the conduct of the general body of civilized States in their mutual 
dealings."^ Hall says that “International Law consists in certain rules 
of conduct which modern civilized States regard as being binding on 
them in their relations with one anoth(*r with a force comparable in 
nature and d(\gree to tliat binding the conscientious person to obey 
the laws of his country, and which they [States] also regard as being 

^ Op. n/., p. 6. 

“ KncyclnpMic. Juridiqiie, French ed., Paris 1888, 1. I, p. 429. 

^ Le Droit biternational Public Positif, Oxford 1920, p. 1. 

^ DionLsio Anzilotti, Cours de droit international, ler volume, French cd., Paris 1929, 
p. 43. 

® Le droit international, French cd., Paris 1928, p. 1. 

® The Collected Papers of John Westlake on Public International Law, cd. by L. Oppen- 
heim, Lojidon 1914, p. 1. 

’ The Principles of International Law, 7th cd., London 1923, p. 1. 
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enforceable by appropriate means in case of infringement.According 
to Lord Russel international law is “the sum of the rules and usages 
which civilized States have agreed shall be binding upon them in their 
dealings with one another.” ^ 

In a number of definitions of international law, as well as in other 
connections, the exiiression “civilized” nation or State is used without 
further explanation, although it contains a crowd of conti'ovcrsial 
meanings. It is assumed that th(‘ (‘xpressiori is self-explanatory to such 
an extent that both the drafters of the Statute of the P(Tman(‘nt Court 
of International/Justice and its reviewers for the purpose of the Inter¬ 
national Court of Justice have included it in Art. 38, p.(c) of tlnr Statute. 
This paragraph reads: “the general principles of law recognized by 
civilized nations.” 

In the same way writ(\s the Lari of Biria^nhead: “by international 
law is meant th(^ rules acknowledged f)y the gene ral body of civilized 
independent States to be binding upon them in tlicir mutual relations.”^ 

John Fisher Williams includes in his definition the problem of ex¬ 
ternal sanctions and applies the' exj)ression “general sense of mankind” 
which means very much to a philosoplier, sociologist or hisiorian, but 
very little to a jurist. Indeed it is not a juridical tc'rm. I'he distinguished 
author writes: “International law may be defined as those rules of 
mutual conduct which the general sense of mankind recognizes as 
being proper to be enforced on Slates or nations, in case of need, by 
external power. 

For Julius Hatschek international law is a legal system based upon 
co-ordination (parity of ranking), and governing the relations of States 
inter se in so far as thc'y have contact with one another as ( qually en¬ 
titled units in the society of States.^ The short, “classical” definition is 
accepted by John Bassett Moore who sees in international law the body 
of rules which regulates the intercourse of nations in peace and war.® 

In the group of definitions which have been presented above, the 
State is considered as the sole subject of international law. The following 
group of authors takes the opposite position in stressing the exclusive 
international personality of individuals: 

^ William E. Hall, A Treatise of International Law, Oxford 1924, p. 1. 

** In James Brown Scott, 1 he Spanish Conception of International Law and of Sanctions^ 
Washington 1934. 

International Law, London 1927, p. 1. ^ 

* Current International Law and the Lt^agne of JSfatwns, London 1929, p. 27. 

® An Outline of International Law. English cd., J.oridon 1930, p. 3. 

® “Fifty Years of International Law,” Harvard Law Rev., Vol. 1, nr. 3, Cambridge, 
Mass. 1937. 
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Leon Duguit says that international law is the body of rules which 
concern the members of various social groups because of the solidari ty 
binding the members of these groups with one another.^ The great 
French authority in the theory of public law, leader of the so-called 
sociological school of law, believes that his definition of international 
law is consistent with the “social” facts. Duguit is followed by Krabbe, 
who accepts Duguit’s doctrine of the exclusive personality of individuals 
both in the internal and international spheres of law.^ According to 
Nicolas Politis, international law is the body of rules governing the 
n'lations of men belonging to various political groups.^ Scclle contends 
that municipal law and international law are simply two categories 
of universal intersocial law, of the global legal system inside which 
vanous partial legal systems are superimposed in conformity with the 
evolution of human relations.^ In his last textbook of international law 
published after the Second War, Scclle consistently asscats that inter¬ 
national law, in the most comprehensive sense of the term, is a legal 
Order of the (Community of peoples or univcTsal Society of men. It is 
a superimposed legal Order, a final legal Order, the norms of which 
prevail over all those belonging to all other systems of law which li(! 
below, including national, imperial and federal Orders. (Capital 
letters inside the phrases used in the original French text.)® We shall 
discuss later professor Scelle’s doctrine in one of the following chapters. 
Here it can be mentioned only that his definition of international law 
has very few adherents. 

To the third group of pre-War definitions belong those which recog¬ 
nize the independent State as the main subject of international law 
but introduce also individuals in it. 

There are two definitions given by outstanding scholars, which al¬ 
though unacceptable from the logical point of view, nevertheless 
permit us to understand the ideas of their authors. Le Fur writes that 
international law is a branch of law which rules the relations among 
the subjects of the Law of Nations, especially among States, and also, 
in recent times, between various subjects of the Law of Nations on the 
one hand and the international community on the other hand.® Karl 

1 TraiU de Droit Constitutionnel, Paris 1923, t.I., p. 555; also: L’Etat, 1901-1903, 
op, cit, 

* Cf. Die Lehre von der RechtssouveraniidU 1906; Die moderne Staatsidee^ 1919; “L’id^e 
moderne de rJilat/’ Hague Rec,, t. 13, 1926. 

® Hague Rec.f t. 6, 1925, p. 7. 

^ Op, cit., p. 33. 

® Manuel de Droit International Public, Paris, 1948 p. 4. 

• Prki:, op. cit., p. 10. 
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Strupp considers international law as a body of legal rules the object 
cf which arc rights and duties of States and of other subjects of the Law 
of Nations.^ The definitions of both Le Fur and Strupp explain idem 
per idem, international law by the Law of Nations, although both 
publicists recognize that these two terms are interchangeable. 

Delos affirms that international law is the internal law of the inter¬ 
national society; its mission is to rule the relations between various 
social groups or, what is more, between social groups and individuals.^ 
However interesting this last definition may be, it lacks juridical 
precision, applying sociological rather than legal terminology. 

Jean Devaux asserts that public international law or the Law of 
Nations is constituted by the body of legal rules, which means a body 
of reciprocal rights and duties, which are applied in mutual relations 
of States and of other subjects of the international community.® The 
term “international society” is applied again by the great French jurist, 
Jules Basdevant, according to whom the rules of international law 
have, as their social function, the task to secure order by justice inside 
international society.^ 

It seems that the expressions “international community,” or “com¬ 
munity of States,” and “international society” are generally considered 
as self-explanatory and as belonging to the legal vocabulary. I'his may 
be evidenced not only by the constant use of these terms by the most 
qualified publicists in their definitions but also by a steitcment of the 
Permanent Court of International Justice which reads: 

“Now the Court considers that the words ‘principles of international 
law,’ as ordinarily used, can only mean international law as it is applied 
between all nations belonging to the community of States...”^ 

However, if the term “international community” in its legal sense 
should have the meaning defined above, it seems that it should not be 
used for the purpose of explaining what international law is, since the 
main element which brought it into being and keeps the international 
community in existence is international law, itself. 

The great Latin American publicist Bustamante defines international 
law as “a body of principles which rule the (‘xtcrnal rights and duties 
and the relations of legal persons who participate in the international 

^ Elements du Droit des GenSj p. 2. 

“ J. Delos, La Society Internationale et les Principes du Droit Public^ Paris 1929, 
p. 69. 

* Traite iUmentaire du droit international public, Paris 1935, p. 1. 

* “Ragles g6n6rales du droit de la paix,’* Hague Rec,, t. 58, 1936, p. 689. 

^ PCIJ, Case of the SS Lotus, Scr. A. No. 10, p. 17, Judgement 9, Sept. 7, 1927. 
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community, among themselves and with the League of Nations and 
the Panamcrican Union, as well as the common rules of individual pro¬ 
tection internal and external established by international agree¬ 
ments.”^ Another distinguished Latin American, Accioly, teaches that 
iniernational law is the body of rules or principles destined to govern 
international rights and duties not only of States and other analogous 
organisms endowed with similar rights and duties, but also, ofindividu- 
als.2 

It may be then admitted that the trend in the theory of international 
law to include in its definition not only States but also some other 
legal persons as well as individuals, grew gradually in strength between 
the two World Wars. However, the Permanent Court of International 
Justice maintained during all this period its definition, which states 
that: “International law governs relations between independent 
States.”^ 

American international lawyers, although using various wordings, 
accept this “classical” definition in most cases: CC. Soule and C. 
McCauley define international law as the system of rules that civilized 
nations acknowledge to be obligatory as their collective law for regu¬ 
lating their mutual rights and duties in peace and war.^ The term 
“nations” apparently means “States” in this definition as it means in 
the term “Law of Nations.” Hughes writes, that international law is 
the body of principles and rules which civilized States consider as 
binding upon them in their mutual relations. It rests upon the consent 
of sovereign States.® For Ellery C. Stowell, international law is a set 
of rules observed and enforced by the States in order to preserve the 
peace and to facilitate international commerce.® This definition does 
not con espond, or at least did not correspond, to the generally accepted 
belief and international practice that international law should also 
rule the conduct of war. On the other hand, not only rules which are 
“observed and enforced by States,” but, as a matter of principle, all 

1 Sanchez de Bustamante y Sirven, Droit international public, t. 1. Paris 

1934, p. 3. This long definition, not easy to translate, reads in French: “Le droit in¬ 
ternational est rensemblc dcs principes qui r^glcnt les droits el les devoirs ext^rieurs 
ct les relations des personnes juridiques qui font partie de la communautci Internatio¬ 
nale, entre ellcs et avec la S.d.N. et 1’Union panam^ricaine, ainsi que les regies 
communes de protection individuelle interne ou externe (5tablics par accords intcr- 
nationaux.” 

Hildebrando Accioly, Traite de droit international public, Paris 1940, t.T., p. 2. 

SS Lotus case, ul supra, p. 18. 

* International Law for Naval Officers, Annapolis 1928, p. 3. 

* American Bar Association Journal, XVT, 1930, p. 153. 

* International Law, New York 1931, p. 10. 
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rules which are recognized by States as binding upon them independently 
of the fact of their observation and enforcement may be recognized 
as international law. The recognized rules, when violated, involve the 
international responsibility of the offender, but enforced or not they 
are still international law unless they are abolished by customary law 
or international conventions. 

Green H. Hackworth says that international law consists of a body 
of rules governing the relations between States.^ 

Z Definitions Since 1945 

International law, which entered into a phase of considerable develop¬ 
ment in scope and intensity since the Hague Conferences, and par¬ 
ticularly after the first World War, found itself, since the end of the 
Second World War, in a stage of marked transition. 

It was not difficult or complicated to give an adequate definition 
of international law at a time when only States were recognized as its 
subjects; but, as we have seen in the preceding paragraph, it is much 
less easy to propose a proper formula today, taking into account the 
present state of things. 

This author (in his book published in 1945) submitted the following 
definition: 

Public international law is the body of rules which govern mutual relations 

of States and the situations of other collectivities as well as of organizations 

and individuals, which are not subject to the internal legal order of a State, 

Hyde teaches, that the term international law may be fairly employed 
to designate the principles and rules of conduct declaratory thenrof 
which States feel themselves bound to observe in their relations with 
each other.® 

Fenwick writes that international law may be defined in broad 
terms as the body of general principles and specific rules which are 
binding upon members of the international community in their mutual 
relations.^ This is a “traditional” definition. In contradistinction to it, 
Jessup, who in his impressive writings, endeavors to determine the 

^ Digest of International Law, Vol. I, 1940, p. 1; Ibidem, pp. 1-12; similar definitions 
by international and municipal courts. 

* Op. cit., p. 175. In French original: “liC droit international public est Tcnsemble 
des regies qui r^gissent les relations mutuclles des Etats ainsi que Ics situation? juri- 
diques des autres collectivities, des institutions ct des individus, lesquelles nc reinvent 
pas de Tordre juridique interne des Etats.” 

* Charles Cheney Hyde, International Law, chiefly as interpreted and applied by the 
United Slates, Boston 1945, Vol. I, p. 1. 

^ Charles Fenwick, International Law, New York 1948, p. 27. 
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new ways which the modern science of international law should follow, 
writes: “For the purposes of this context, therefore, international law 
or the law of nations must be defined as law applicable to States in 
their mutual relations and to individuals in their relations with states.”^ 
Alf Ross recognizes that, according to the current view, international 
law is the body of legal rules binding upon States in their relations 
with one another; he is of the opinion, that international law may 
conveniently be defined as the law valid (binding upon) for self-gov¬ 
erning communities, the chief distinguishing mark being, then, that 
international law is never directly binding upon individuals but must 
always be rendered effective through the medium of the international 
law of the selfgoverning communities.^ Although more detailed than 
the usual wording of the traditional definition, Ross’ definition amounts 
to the same juridical meaning. Along the same line lie also the following 
definitions by the distinguished French publicists: Redslob, who states 
that the law of nations is a law which in a spirit of coordination rules 
the relations between the States; and Jean L’Huillier, who states that 
the object of international law is to rule mutual legal relations of inde¬ 
pendent collectivities, i.e. which are not subject to one common political 
authority. This definition may embrace States as well as international 
organizations. The wording is clear; it does not take individuals into 
account.^ On the other side, Marcel Sibert, quoting the traditional 
definition, adds to it the following observation: “But more and more 
the rule of international law extends to new subjects, that is to groups 
either of persons or of collectivities, constituted under the pressure of 
certain religious, (‘conomic, administrative, humanitarian needs or as a 
simple result of certain diplomatic decisions.”^ This is a descriptive 
definition, since it is apparently difficult to find adequate general 
terms embracing these new organisms which the author recognizes 
as subjects of international law. Nevertheless, the idea of professor 
Sibert is quite clear. Another great authority of the Paris University, 
Charles Rousseau, expresses the same idea in a juridically more con¬ 
densed form. Unfortunately, his definition, as those by Le Fur and 
Strupp, previously quoted, is unacceptable in its present wording, 
since it explains once more idem per idem. It reads: “The law of nations 
or international public law deals essentially with the rules governing 

‘ Op, cit,, p. 17. 

* A Textbook of International Latv^ hondon 1947, pp. 11, 17. 

® Robert Redslob, Traite de Droit des Gens, Paris 1950, p. 1; L’Huillier, EUments 
de Droit International Public, Paris 1950, p. 1. 

^ Train de Droit International Public, t. I. Paris 1951, p. 1. 
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the relations between States’ or rather - since the two terms are not 
synonymous - the relations between subjects of international law.”^ Ii 
is here impossible to know what a subject of international law is, if 
one does not know what international law is, and vice versa. 

Kclsen, who in principle recognizes only individuals as subjects of 
law, admits that States as legal persons are subjects of international 
law and he teaches: “If, nevertheless, one may define International 
Law as an interstate law, it is because this definition does not refer 
to the specific object of International Law, but to the procedure of 
its creation. I’his procedure is characterized by the fact, that the norms 
of International Law are created by the collaboration of two or more 
states. This is true for conventional as well as for customary International 
Law.”2 Starting from quite different premivses and assumptions from 
those of the classical or traditional doctrine of international law% Kelsen 
arrives juridically at identical results. 

According to Paul Guggenheim, public international law is the body 
of legal norms which rule international relations.® If the term “inter¬ 
state” is substituted for the term “international,” Guggenheim’s defi¬ 
nition will sound like a traditional one. The definition by Oppenheim- 
Lauterpacht has the same “classical” content, since it reads: Law of 
Nations or International Law is the name for the body of customary 
and conventional rules which are considered legally binding by civilized 
States in their intercourse with each other.^ 

Alfred Verdross affirms that the law of nations is composed not only 
of norms the object of which are relations between States as well as 
between States and other collectivities recognized as subjects of the 
law of nations, it contains also certain norms whicli directly rule the 
conduct of individuals. In this way, the community of States has 
changed itself into a manifold international community.® The author 
further explains in detail what he understands by the term “international 
law,” but does not give us any coherent definition. Qiioting the defi¬ 
nitions of several publicists, Verdross states that all of them are “pos¬ 
sible,” since every scholar is free to limit and to determine his sub¬ 
ject.® 

According to Higgins and Golombos, international law is a body of rules 

* Droit International Public^ Paris 1953, p. 7. 

^ Principles of International Law^ New York 1952, p. 201. 

® TraiU de Droit International Public, Gen^;ve 1953, p. 1. 

* International Law, A Treatise, London 1953, Vol. 1, p. 4. 

* Volkerrecht, Wien 1955, p. 3. 

* Ibidem, p. 2. 
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which States consider they are bound to observe in their mutual relations.^ 

J. L. Brierly states, that the Law of Nations or international law 
may be defined as the body of rules and principles of action which arc 
binding upon civilized States in their relations with one another.^ In 
a Report of the US Senate Committee on Foreign Relations, we read: 
“International Law is, by definition, the body of rights and duties 
governing Stales in their relations with each other...”® 

However, in this connection one could agree with C. W. Jenks on the 
necessity of “a general agreement upon a new definition of the scope, 
province and content of international law, in the absence of which, 
the new developments cannot be satisfactorily presented as elements 
in a coherent system.”^ 

It appears, that it is an arduous undertaking to elaborate a definition 
corresponding to the present state of international legal as well as 
diplomatic practice on the one hand, and, to take into account the 
scholar’s own opinions de lege ferenda^ on the other hand. As long as 
the classical definition dealt only with States as subjects of international 
law, definitions were clear and easy, but the relativtr inadequacy of 
definitions which endeavor to embrace also other subjects give evidence 
of the necessity of further intellectual strain toward a satisfactory result. 

E. LITERATURE OF INTERNATIONAL LAW AND 
THE NEED FOR SPECIALIZATION 

The antiquity of international law has already been stressed. The 
science of international law is not as old as the law itself, and this fact 
is quite obvious since all sciences were born much later than the re¬ 
spective natural and social phenomena with which they deal. 

However, there is ample evidence in literature that ancient philoso¬ 
phers like Plato, Aristotle, the Stoics, Cicero and others in the Greek 
and Roman Antiquity, as well as the Catholic writers like Lactancius 
(IV c.), St. Augustine (V c.), St. Isidore of Sevilla (VII c.)® (influ- 

* The Inlernational Imw of the Sea^ London 1952, p. 7. 

* The Law of Natiojis, Oxford 1955, p. 1. 

® US Senate. A Collection of Documents, Doc. nr. 87. January 7, 1954, p. 102. 

* “ rhe Scope of International Law,” British Yearbook of International Law, 1954, 
London 1956, p. 7. 

* Cf. Bibliography in footnotes above, p. 1 and 2. Also: Herbert Wright, Catholic 
Founders of Modem International Law^ 1934; De Solages, La thiologie de la guerre juste, 
1947; A. de Lapradelle, Maitres et Doctrines du droit des gens, Les Precurseurs, Paris 1948; 
cf. also opinions about the antiquity of international law in: John Bassett Moore, 
of), cit., p. 397; N. N. Todd, International Arbitration among the Greeks, Oxford 1913: 

J. Lawrence, op. cit., p. 14: Slelios Castanos, Critique du Droit International Public 
Aloderne, Paris 1953, p. 9; Sibert, op. cit., p. 45; Verdross, op. cit., p. 31. 
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enced, to some extent, by Cicero and the great Roman jurists Ulpianus, 
Pomponius, Caius, and others of the I-III c.) endeavored to disclose 
and ascertain some rules of natural, civil, and divine law which are, 
and should be, binding upon the rulers of States in their relationships 
with other States and their peoples. The idea of a universal State, in 
which all the humanity would be governed by the same laws, was 
cherished by the ancient Greek writers. Early medieval writers envis¬ 
aged, on the contrary, a rather limited scope of international rules, 
mostly in the field of war in its various aspects, as well as in the matter 
of treaties, diplomatic and commercial relations. The Middle Ages 
with the glossators and post-glossators in Italy, with Saint Thomas 
Aquinas, Cajetan, Gracian, with Accursius, Baldus de Ubaldis, Bartolus 
de Sassoferrato, and so many others, have known constant endeavors 
of writers to determine the conditions of a just war, ius ad belluniy ius 
belliy and ius in belloy and also, in some fields, the conditions of the pacific 
intercourse of States. 

Most publicists today believe that the true science of international 
law was born in the XVI century with Vitoria, Molina, Suarez, Genti- 
lis, since these authors embraced, in a systematic analysis, the study 
of the sources, foundations and essence of several divisions of the law 
of nations, which Vitoria, changing the latin term ius gentiuniy called 
ius inter genteSy which means, international law, as rightly translated 
later by Zouche and Jeremy Bentham. Hugo Grolius, however, is con¬ 
sidered by many authors as the founder or “father” of the science of 
international law since his “Z)^: iure belli ac pacis"^ is the first systematic 
presentation of all the institutions and elements of international law 
known in his epoch. What is more, applying the naturalis ratioy the 
dictatum rectae rationis as the main factor in disclosing the rules of natural 
law, Grotius worked out quite an elaborate body of provisions w^hich, 
he affirmed, were obligatory among human beings, peoples and States. 

Often and quite mistakenly the great writers in international law 
of the XVI, XVII, even of the XVIII centuries arc called thc“ Foun¬ 
ders of International Law.” This seems to be the result of a la¬ 
mentable confusion of the rules of law with the science which carries 
on the theoretical examination of their sources and essence, which 
examines and presents legal provisions as they are and as they should 
be in the future. The States themselves in their intercourse founded 
international customary and conventional law, and not the writers, 
ingenious and influential as some of them may have becn.^ 

^ A well-known and respected French publication contributed to spreading this 
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The tremendous development of the literature of international law 
in the XVIII century made it possible for a scholar, v. Ompteda, to 
publish a voluminous bibliography in this field.^ 

J. J. Burlamaqui presented the first modern textbook in beautiful 
French in 3 volumes in 1747. In 1758, Emeric de Vattel, Burla- 
maqui’s Swiss countryman, published his two big volumes, also in 
French, and established, by the extreme popularity of his work, a 
pattern for hundreds of textbooks in the XIX century.^ Thousands 
of monographic studies and textbooks are today available for a student 
in international law. 

I'o write a textbook of international law is in our time a very difficult 
thing. The scope of the subject matter involved is so wide and varied 
that it is practically impossible for one scholar to be an expert in all 
the manifold fields and problems of international law. Therefore, every 
textbook today has its shortcomings to a lesser or greater extent, since 
it is supposed to be an encyclopedia of the whole sciemee of international 
law with all tlie wealth and complexity of its rules, principles, beliefs, 
ideas, and problems. 

There are in the field of municipal law many textbooks in <ill countries 
which present the summary of provisions and institutions of all branches 
of this law. They are frequently called “encyclopedias of law” and 
serve the purpose of general information on a popular level, or as a 
summary introduction to the studies of law. However, no jurist would 
think today of the possibility of presenting by himself alone in one work 
the whole system of municipal law^ containing civil law, criminal law, 
commercial law, constitutional law, administrative law, private mari¬ 
time law, civil and criminal procedures, and so forth. This would cer¬ 
tainly not be a scholarly, profound and, in all its parts, reliable publi¬ 
cation. 

false terminology. Its title is Les fondaleurs du droit international, Paris 1904, in which, 
under the editorship of prof. Antoine Fillet, we can find a series of profound studies: 
J. Barthel(^iny-Francois dc Vitoria (1480-1546), II. Nf^’zard-Albcricus CJcntilis 
(1552-1608), L. Rolland-Francisco Suarez (1548-1617), J. Basdevant-Hugo Grotius 
(1583-1645), G. Scdlc-Zouch (1590-1660), P. Avril-Pufendorf (1632-1694), A. Mal- 
larm<^-Fmeric de Vattel (1714-1767), L. Olive-Wolfi* (1676-1756). The Carnegie 
Endowment in Washington published the works of these writers, in their original 
language and in an English translation, in a series properly entitled The Classics of 
International Law. Besides the writers just mentioned, there arc writings of Ayala, 
Bynkershock, Da Legnano, Rachel, Textor, Belli, Moser. 

^ Literalur des gesammten sowohl nalurlichen wie positiven Volkerrechts, 1785. 

2 Burlamaqui, Principes du Droit de la Nature et des Gens el du Droit Public General; 
Vattel, Le Droit des Gens ou Principes de la Loi Naturelle, appliquh a la Conduiteet aux Af^- 
faires des Nations et des Souverains. London was indicated ast he place of publication 
of the first edition, but in fact, it was published in Switzerland, and I^ondon was 
mentioned for the sake of a better publicity. 
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It seems that in this epoch of hydrogen bombs, inter-continental 
missiles and artificial moons, and of tens of thousands of treaties ruling 
the intercourse of States in all imaginable fields, the time has come to 
divide the allegedly monolithic system of international law into a series 
of branches, in much the same manner as those of internal law. The 
venerable Professor Bustamante presented his textbook in five volumes 
entitled according to the pattern of municipal law.^ His example has 
not been followed sulFicicntly by other publicists; however, it had its 
shortcomings insofar as all separate branches of international law were 
presented by one and the same author. It seems that there is need for 
special chairs at the schools of law dealing with the various branches 
of international law similarly to the divisions which exist in teaching 
municipal law. 

Today, such branches of international law as maritime law, air law, 
international arbitration and judicial settlement, the law of warfare 
and neutrality, international political organization, administrative 
organizations and international agencies, disarmament, international 
crim(!S and their repression, etc. require special training, special studies 
and methods of presentation, interpretation and application. In most 
textbooks some branches of international law are treated somehow on 
the margin of other fields, believed to be more important because they 
are better known to the authors. It seems that the matter (^f subjects 
of international law in theory and practice, diplomatic and consular 
law, law of treaties as well as international organizations such as the 
United Nations and International Labor Organization should be 
treated in one textbook as the general part of international law. General 
theory of international law, and elements of the science of that law 
also require a highly specialized presentation. 

International law, considered by so many theorists as the internal 
law of the international community deserves to be tre^ated in textbooks 
with more care and respect for all its parts, however “technical” and 
“unattractive” for a jurist they may be from the theoretical point of 
view. But this can be caiTicd out only by experts in all those special 
fields. 


^ Bustamante, op. cil. The volumes carry the following titles: Preliminary Notions; 
I. Internationa] Public Constitutional Law; II. International Public Administrative 
Law; III. International Public Civil Law; IV. International Public Penal Law; 
V. International Public Procedural Law. - Prof. Bustamante published the 3rd 
edition of the textbook in the original Spanish in one volume only, divided simi- 
larily, Habana 1945. 
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F. PURPOSE OF THIS STUDY 

The perusal of a number of the current definitions of international law 
gives a summary idea of what their authors understand to be included 
under the term “international law” or “law of nations,” The conceptions 
of international law of these authors can, however, be disclosed only 
when all the notions contained in the definitions are explained in their 
essence and significance, and in their turn, defined adequately. These 
various notions do not always mean the same thing for various authors; 
on the contrary, they are frequently controversial or their scope varies 
from one author to another. 

The terms which necessarily require their own definition and ex¬ 
planation arc: the State and its basic rights under inter¬ 
national law; subjects of international law; sovereignty; 
independence; equality; domestic jurisdiction; the nation 
under international law. 

The main purpose of this study is to try to disclose the conceptions 
of international law, as they are presently expressed in international 
conventions, awards and judgments as well as in the writings of “the 
most qualified publicists of the various nations.” This purpose can be 
achieved only by analyzing the content of the above mentioned terms, 
as they are conceived, interpreted and applied in the theory and prac¬ 
tice of international law. 



CHAPTER I 


SOVEREIGNTY OF STATES IN THEORY. 
UNIVERSALIST AND NATIONALIST CONCEPTIONS 

1. THE FOUNDATION OF INTERNATIONAL LAW 

For th(=^ purpose of these introductory remarks, until the further 
course of the present study will permit the determination of the notion 
of sovereignty in a more detailed and precise manner, the following 
definition is submitted thereof: Sovereignty of a State is its supreme 
power over its territory and inhabitants, as well as its independence 
of any external authority. 

The expression “sovereignty and independence” is one of the most 
popular now, not only in diplomatic instruments and correspondence 
but also in everyday life, in books, newspapers, and private and public 
discussions on international relations and politics. The problem 
covered by this expression interests a wide variety of thinking people,^ 
but the expression itself certainly represents something else in politics 
than in the legal field, in the theory and practice of international 
relations and law. The problem of sovereignty is an extremely vast 
subject, since sovereignty, as defined above, constitutes a counterpart 
of international law. Sir John Fisher Williams rightly points out, that 
“What is sovereignty is not law; what is law is not sovereignty. All 


* The Subcommittee of the Committee on Foreign Relations of the US Senate 
conducts, since January 1954, hearings in the capitals of the various States of USA, 
in order to establish, in an admirably democratic way, what the opinions of the 
American people are concerning the review of the United Nations Charter. And it 
is amazing to see how much space the problem of sovereignty takes in the statements 
of tens of persons. From this point of view, especially interesting is Part 6 of the Com¬ 
mittee’s publication, containing the proposals of the citizens of Des Moines, Iowa, 
June 19, 1954. Cf. pp. 630, 638, 687-690, 696-700, 713, 723-726. Most opinions are 
expressed in favor of maintaining intact the concept of sovereignty as a freedom of 
action by the State inside and outside its territory in the framework of international 
law. Few opinions are in favor of substantial limitations of sovereignty for the benefit 
of the international organization, or even of a World government. Some of those 
citizens, however, feel that the term “sovereignty” is not precise enough, and means 
various things for various people. Very significant in this connection is the statement 
by Mr. Clarence Pickard, a farmer from Indiana, Iowa, who, among other interesting 
ide^, stresses that one of the objectives of the United Nations should be: “4. To 
clarify the concept of sovereignty.” Ibidem, p. 689. 
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law is based on an abandonment of sovereignty.”^ However, it should 
be added here, that sovereignty of States, being a counterpart of inter¬ 
national law, is at the same time a fundamental principle of positive 
customary and conventional law. It is tied up with international law 
inseparably; this law cannot exist without the State’s sovereignty, and, 
on the other hand, this law confirms the sovereignty. 

International law is a creation of States which, in their mutual in¬ 
terest, deemed it necessary to limit, by their own will, and in an ob¬ 
jectively binding form, their sovereignty. Political and economic inter¬ 
dependence of States finds its legal expression, to a more or less adequate 
and realistic degree, in the rules of international law. Here, it should 
be underlined that the division between the political and economic 
interdependence of States, and their more or less total dependence on 
each other in many instances on the one side, and their legal independ¬ 
ence of one another, on the other side, is a phenomenon which has a 
much greater importance today than it had in the past. This political- 
legal relationship is connected with the realities of international 
relations. 

The problem of the sovereignty of States ( mbraces all fields of inter¬ 
national law since sovereignty constitutes the fundamental basis upon 
which the whole structure of this law is built. It is most tightly inter¬ 
connected with the problem of the equality of States since there is an 
organic bond between sovereignty and equality in the practice of 
international law. Th<’ problems of the subjects of international law, 
of the relationship between this law and municipal law, and of the 
concept of domestic jurisdiction are also especially close to sovereignty. 

2. ORIGINS OF THE CONCEPT OF SOVEREIGNTY 
The awareness of the government of a State that it is the supreme power 
over the State’s territory and its inhabitants and a power independent 
of any other State can be traced in history from the beginning of the 
existence of States living in the neighborhood of other States. Fighting 
for independence was certainly the chief public activity of tribal States. 
Ancient rulers of States realized as clearly as we do today the meaning 
of independence and dependence; the achievement and the mainte¬ 
nance of independence were always the great goals of peoples. 

In ancient Greece and Rome, independence had its legal definition 
and legal consequences. Phillipson, in agreement with a number of 
historians of law, asserts that until the battle of Chaeronea (338 BC), 

^ Sir John Fisher Wiliiams, Aspects of Modem International Law, Oxford 1939 p. 29. 
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Greece consisted of a large number of “independent and sovereign” 
cities jealous of each other’s advancement in power and dominion, 
although this sovereignty and independence seemed at times ready to 
be sacrificed, in greater or lesser measure, by the formation of leagues 
and combinations to repel the non-Hellenic invader. These leagues 
achieved the high degree of development of the “Hellenic law,” which 
was the international law of the Greek world. “The separation of the 
Greeks into independent city-States rendered possible the evolution of 
law governing the relationship between them in their capacity of 
sovereign powers.”^ 

The legal-minded Romans elaborated a precise concept of the 
State’s independence. For them an independent or free nation was one 
which was not subordinate to the power of any other nation. The fixmous 
definition of independence by Proculus, sounds quite modern; “This 
nation is free which is not subject to any government of an other na¬ 
tion.” ^ It was a principle for ancient Rome to negotiate treaties and 
to exchange ambassadors only with “free peoples.” Money-coining 
power was considered as an exclusive privilege of sovereign States, 
lus Postliminii, and lus Exilii were recognized only among independent 
nations.® The term “sovereign” did not exist in the antiquity, but its 
legal content did. By the term “liber,” and “libertas” (free, freedom) 
Romans understood exactly the same thing which modern jurists ex¬ 
press by: sovereign, sovereignty, and independent, independence. The 
Romans expressed the essence of sovereignty by the requirement of 
“suis Icgibus uti,” of being subject only to the State’s own laws.^ 

The modern theory of sovereignty arose from the reaction of the 
European States to the doctrine of the German-Roman Empire, 
(created in 962) according to which the emperor was superior to all 
governments, monarchies or republics, of the Christian countries. 
Non-Christian countries had to be conquered and christianized. This 
reaction was also directed against the doctrine of the superiority of the 
Pope over all Christian rulers. In Italy, as early as the XIII century, 
several republics claimed their independence of any power outside the 
State. They stressed that they had no superior on the Earth, since they 
were “civitates superiorem in terns non recognoscentes.” There is a 

* Op. ciL, Vol. I, pp. 29, 30. 

* Liber autem populus cst qui nullius alterius populi potestati est sabiectus. 
Digest, XLIX, 15, 7, I. Grotius accepted and quoted this definition in De lure Belli 
ac Pacu, 1625, lib. 1, c. 2 par. 21. 

3 Phillipson, op. cit., Vol. 1, pp. Ill, 113, and Vol. II, p. 199. 

* Gf. the interesting study by L. J. Constantinescu, “Les trait^s internationaux en 
droit romain,” in Annales Universitaiis Saraviensis, No. 2, Saarbriicken 1955, p. 132 ff. 
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dispute in literature between French and Italian scholars concerning 
the country where this theory was conceived, in France or in Italy.^ 
The principle of independence of Italian States is recognized by 
Bartolus de Sassoferrato in the XIV century, as already firmly estab¬ 
lished in public law. An Italian State “does not recognize any superior; 
its nation is free, and it has full ruling power over itself and has as much 
power over its people as the Emperor has over the universe.” ^ The 
suzerainty of the Emperor falsifies the first part of the Statement, and 
makes it somehow inconsistent within itself, since Italy was part of 
the universe, and consequently was subject to the Emperor’s power. 
The emancipatory idea of Bartolus is, nevertheless, clear. 

In France, the claim that the “King is the Emperor in his kingdom” 
existed at least as early as the XIII century, and in the XIV century 
the full independence of the king of both the emperor and the Pope 
was consid(Ted indisputalde. It is interesting to read at least one of 
the documents of that time on the matter. In a letter to the emperor 
Henry VII, in 1312, Philip the Fair (Philippe le Bel), king of France, 
declared that “it is considered as notorious everywhere, and by all 
people, that from the time of Christ the Kingdom of the French has 
only one King subordinate solely to Jesus Christ himself, and neither 
recognizes nor has any secular superior notwithstanding any ruling 
Emperor.”® Several writers supporting the thesis of the supreme power 
of the king over France, conclude in the “Quaestio de Potestate Papae,” 
in the XIV century, that the “Kings of France ... have only God as 
their superior in secular matters, and they recognize no one else as 
their superior in secular matters, neither the Emperor nor the Pope.”^ 

In the treaty between King Edward IV of England and Duke Charles 
of Burgundy, the status of the Duke’s territories was defined as the 


^ Cf. Karol Koranyi, Ze studiow nad miedzynarodowymi Irakiatami w sredmowieczu 
(Studies on Medieval International Treaties), Lwow 1936, pp. 2-20. 

2 Tractatus Represaliorum, 1354. Gf. here: AnjSfelo P. Sereni, The Italian Conception 
of International Law. New York 1943, p. 59 flf. The very often quoted opinion by Bartolus 
reads in Latin: “Cum qualibet civitas Italiae ... hodie dominum non recognoscat, 
in se habet liberum populum et habet merum imperium in ipso et tantam potestatem 
habet in populo quantam imperator in universo...” 

® The above quoted excerpt reads in original: “Notories namque at generaliter 
predicatur ab omnibus et ubique, quod a tempore Christi citra regnum Francorum 
solum regem suum sub ipso Ihesu Christo ... habuit, nullum temporalem superiorem 
cognoscens aut habens, quocurnquc imperatore regnante.” Cf. Mario Delle Piane, 
“Saggi sull’ideologia nazionale nella Francia di Filippo il Bello,” in Studi Senesi^ 
Siena, fasc. 1-2, 1954, p. 65. 

^ Ibidem, p. 87; other examples pp. 88 ff.; see for further examples in the field: 
VViktor Sukicnnicki, I^ SouveraineU des Etats en Droit International Modeme, Paris 1927; 
E. N. van Kleffens, “Sovereignty in International Law,” Hague Rec., vol. 82, 1953. 
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possession of territories “in which he does not recognize any supe- 
nor. ^ 

There are at least two remarkable documents in Polish liistorical 
literature: In his “Chronicle of Poland,” written in 1113 or 1114, the 
author, most probably a Frenchman from Provence, calling himself 
“The Anonymous Gaul” (Gallus Anonymus), points out many times 
that the Polish ruler Boleslaw was aware of his full independence of 
the Emperor, which he proved by words and deeds.^ 

In a project concerning the organization of the Polish State, written 
around 1476, Joannes Ostrorog affirms that “The King of Poland recog¬ 
nizes nobody superior to himself but only God.” This is for Ostrorog 
an established fact and a legal principle as well.® 

3. VITORIA, BODIN, GROTIUS AND THE SCHOOL OF NATURAL LAW 
In Francisco de Vitoria’s (or Victoria) famous “Relectiones Theologi- 
cae,” those “De Indis et de lure Belli” (lectures given in Salamanca in 
1532, and published first in 1557 in Lyon) are of the greatest interest 
for the science of international law. Here, some of his ideas, connected 
with our subject can only be touched upon. Vitoria defines the law of 
nations or “Law among Nations” (ius gentium, ius inter gciites) as 
one which natural reason established among all nations. (Quod naturalis 
ratio inter omnes gentes constituit vocatur ius gentium.) The State is 
for him a perfect community which is a whole for itself, i.e., which is 
not a part of another State, but which has its own laws, its own council, 
and its own functionaries, (...est per sc totum, id est quae non est 
altcrius rei publicae pars, sed quae habet proprias leges, proprium 
consilium et proprios magistratus.) Such a State is independent. 
Vitoria preached the right of every State to be a part of the natural 
community of States, as well as to enjoy the natural right of communi¬ 
cation. Its nationals should have the right to travel across the territories 
of other countries and to maintain relations with the nationals of those 

' Cf. Georg Schwarzenberger, “International Law in Early English Practice,” 
British Yearbook of International Law 1948^ London 1949, p. 55; also: Walter Ullman, 
The Medieval Idea of Law, London 1946. 

® Gallus Anonymus, Cronica Poloniae, cf. Manuscript Zamoyski of the XIVth 
century, edited recently by the Warsaw Scientific Society, Warsaw 1949. Cf. also 
editions by Bandtke, Warsaw 1924, and Grodecki, Cracow 1923; the latter in Polish 
translation. 

® Monumentum pro Reipublicae Ordinatione, Art. 5, 6, 21, included into Acta Tomiciana, 
Cracow, in the XVI century. Amon^ other editions of this document, see those by 
Wegner, PoznaA 1860, and Bobrzyiiski in Starodawne Prawa Polskiego Pomniki (Ancient 
Monuments of Polish Law), Cracow. Cf. also: Fr. Kasparek, The Contribution of 
Poles to the Growth of International Law (in Polish), Lw'ow 1885. 
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countries. Slates have to observe not only their subjective rights, but 
also the objective rules of international law.' 

Thus, it was not Jean Bodin who created the concept of sovereignty, 
since a Jong time before him many States had proclaimed their supreme 
power (Suprema potestas) inside their territories, and their absolute 
independence of any external authority. However, the great Frenchman 
not only popularized in his book of 1576 the term “sovereignty,” the 
use of which since then began consistently to appear in political writings, 
diplomatic correspondence, and international treaties, but he also 
made a substantial contribution to the determination of the relationship 
between the concept of sovereignty and the concept of Stale. With 
conviction he asserts that sovereignty is an essential clement of the 
Slate. He calls it the “principal foundation of every State. 

Sovereignty (the term is used interchangeably with those of Majeste, 
Maicstas, and Suprema Potestas) is according to Bodin “the absolute 
and perpetual pow'er of a State.”^ The sovereign of Bodin, though a 
personification of the idea of sovereignty, is not always an absolute 
master. He is unrestrained by law created by Man but his power is 
limited by Divine I.aw^ and Natural Law. What is more, his freedom 
of action is limited by obligations which he has contracted on the basis 
of his sovereign will. The sovereignty is unlimited by any power on 
Earth but in what concerns divine or natural laws “all princes of the 
Earth are subject to them, and it is not possible for them to oppose 
ihese laws if they do not want to be guilty of the crime of offending 
the Divine majesty (Icze maieste diuine), and make war on God under 
the “grandeur” of whom all the rnonarchs of the world should bow, 
and lower their heads in fear and reverence.” In this way, he stresses 
once more, that the absolute power of the sovereign rulers does not 
extend to any degree on the laws of God and nature.^ The inviolability 
of international treaties is stressed by Bodin: if a sovereign ruler pledges 
to another ruler to observe the laws which he himself and his prede- 

' Cf. Delos, op. cit.^ pp. 215-224; Barthdcmy, op. cit., p. 7 ff., 25 IT. Text in Carnegie 
Classics: Francisci Vitoria de Indis et de lure Belli Relectionesy Washington 1917. About 
the right of society and of communication, see Sect. Ill: “I. Primus titulus potest 
vocari naturalis societatis et communicationis”; “Secunda Propositio” concerns 
“Commercium.” The right to travel is “lus peregrinandi.” De Indis, Sec. Ill, 386. 

I^s Six Livres de la RSpublique, De J. Bodin Angeuin, Paris, Chex Jacques du Puys, 
1576. Cf. L.l.IX. 125. “R^publique” means “State”; see five kinds of States according 
to the form of their governments in Book II. Bodin translated himself this work into 
Latin as De Republka Libri Six. 

® In the Latin edition, the definition sounds different: “suprema in cives ac subditos 
legibusque soluta potestas,” which means “the supreme power over citizens and sub¬ 
jects unrestrained by law,” L.l.IX, 125. 

* Ibidem, p. 133. 
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cpssors have made, he is obliged to observe them as long as the ruler in 
favor of whom the pledge was declared is interested in it. 

Bodin feels the necessity to underline many times and in various 
connections this dependence of the sovereign ruler (government) on 
the laws of God and nature. He again affirms that “as the contracts 
and testaments of individuals cannot oppose the orders of the high 
officials, the edicts of the officials cannot oppose the customary law, 
and the customary law cannot oppose general laws established by a 
sovereign ruler, so the laws established by the sovereign ruler cannot 
either alter or change the laws of God or of nature.”^ Like modern 
scholars in the field of the geniTal theory of law, Bodin is apparently 
aware of the hierarchy of legal norms, and places the laws of God and 
of nature which are binding on all human beings and on all nations (States)^ 
on the highest ladder-step of this hierarchy. The primacy of international 
law, in this sense, over municipal law is apparent in Bodin’s philosophy. 

Bodin claims that only that one may be called an absolute sovereign, 
who does not depend for anything on anybody (Ise, but he quotes 
and describes various kinds of dependency, and finally states that there 
arc “very few rulers absolutely sovereign.”^ 

Jean Bodin is not considered in the literature of international law 
as one of its “classics” since he mainly deals with problems of consti¬ 
tutional law. However, it seems that what he contributed to the science 
of international law is of the highest importance. Indeed, he compiled 
in one doctrine all the elements of the modern concept of sovereignty 
of States in international law. He affirms that: 

1. sovereign is he who has the supreme power over the territory and 
its inhabitants; 

2. this power is unrestrained by any law or rule made by any other 
power on Earth; 

3. this power is, however, restrained by: a) the laws of God (Divine 
law), b) by Natural Law, c) by the rulers’ own obligations toward other 

^ Ibidem^ p. 146: the original reads (in XVIth centur>' French): “Ft tout aussi que 
les contrats & testaments des particuliers ne peuuent deroger aux ordonnances des 
magistrals, ny les edits des magistrats aux coustumeis, ny les coustumes aux lois 
generales d’un Prince souuerain; aussi les loix des Princes souuerains ne peuuent 
alterer, ny changer lets loix dc Dicu & de nature.” Bodin again claims a little further 
that the ruler is obliged to observe “the contracts he made either with his subject 
or with foreigners,” ibidem, p. 147/8. .que Ic Prince souuerain cst tenu aux contracts 
par luy faits soit avec son suget, soil avec Pestranger.” In matters concerning the State, 
the ruler, when contracting obligations, binds not only himself, but also his successors. 
Ibidem, p. 153, in original: “Si done le Prince souuerain a contract*?* cn qualit*^ de 
souuerain pour chose qui touche Pestat & au profit d’iceluy, les successeurs sont 
tenus.” 

® Ibidem, L, I Ch. X, 159, 168. 
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sovereigns, or toward individuals, being nationals of his State or 
foreigners; 

4. the principle pacta sunt servanda (although not invoked expressly) 
has its full validity: agreements with other States should be faithfully 
observed; 

5. the Divine law, and the Law of Nature, which arc supranational 
laws indeed since they arc objective provisions independent of the 
human will, are superior to internal laws, thus limiting the State’s 
sovereignty to a greater extent than international law created by inter¬ 
national agreements. I'his supra-national law is of a permanent nature, 
and even a formal agieement between sovereigns may not change it. 

Apart form the supra-national, Divine or Natural Law - still ac¬ 
cepted and professed today by the partisans of the ‘^Natural Law with 
changing contents,” - we see in Bodin’s doctrine all the main features 
of today’s “classical” or “dominant” theory of sovereignty in inter¬ 
national law. And we should not forget Bodin’s capital contention that 
a political body without sovereignty is not a State. The present dominant 
theory accepts such a contention only for the concept of the State as 
a subject of international law. 

Many authors arc induced into a kind of error about Bodin’s theory 
by his own definition of sovereignty, especially in the Latin version. 
But the analysis of Bodin’s book shows clearly how very much this 
definition is softened by the author’s own ideas and statements. This 
book is full of contradictions, the reason for which is easily compre¬ 
hensible. The author, a legal counsellor of the French royal Court 
under Chailes IX, and Henry III - the former king of Poland - super¬ 
vised by the much feared and dreaded Catherine dc Medici, their 
mother, could not write anything obviously opposing the absolute rule 
of his miisters. Therefore, on the surface he supports the absolute ruler’s 
authority, but these are rather pathetic, empty statements contra¬ 
dicted constantly in all parts of the book by Bodin’s reasonings and 
explanations. In their light, the sovereign’s unrestrained power appears 
greatly and substantially restricted. Bodin succeeded even in smuggling 
into his book his true sentiment for a democratic State.^ 

In an authoritarian State writers seldom can be sincere, and write 
what they truly think if their opinion should oppose the pliilosophy of 
the ruling government. This is valid as well today as it was in antiquity, 
th(* Middle Ages, and in modern times. The great Vitoria professed, 
e.g., the full rights of the American Indians to have their own territories 
^ See L. Ill, Ch. V, 351. 
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and their own independent States although they were heathens. He 
believed in the right of independent life for all organized peoples who 
maintain a legal order inside their territories. But he had to hice the 
realities of the Spanish conquest of America; he then invented a reason 
for it, a reason which serving diffiTcnt purposes, may be recognized 
as univcrsalistic and modern. Although the Indians had the natural 
right of independence, war could be canied on against them because 
they put obstacles before the Spaniards in tli(!ir endeavors to maintain 
commercial relations with them, in travelling through their territories 
and bringing in missionaries and priests. Thus, there was on the part 
of Indians a manifest infringement of Spain’s right to communications, 
to commerce, and to society. Vitoria’s reasoning may be summarized 
in today’s legal wording as follows: If a State abuses its sovereignty 
by not yielding to the provisions of the supra-national, i.e.. Natural 
Law (in this case lus Societatis, lus Gommunicationis, Commercium), 
another State offended by this abuse may carry out its sovereign rights 
by declaring w^ar, “building fortresses,” and opening hostilities against 
the offender. Thus, Vitoria conciliated the right of peoples to be in¬ 
dependent with the Spanish conquest of America. 

Bodin’s influence upon his contcmporaric^s was great. Another 
French theorist of sovereignty, even before the appearance of Grotius, 
Charles I’Oyscau, in his treatise about ruling governments stresses with 
even more insistence the inseparable union between State and sover¬ 
eignty. He contends, that “sovereignty is inseparable from the State, 
and if it were taken away from the Stat(', the State would no more 
exist ... Because, finally, sovereignty is the form which gives life to 
the State, that means, State and sovereignty taken in concreto are syno¬ 
nyms” ... “he who is under the authority of a superior may not be him¬ 
self either supreme or sovereign since sovereignty consists in the absolute 
and complete power; and as the crown cannot exist if its circle is not 
full, similarly, sovereignty docs not exist if it is short of something.” 
L’Oyseau is certainly not an “absolutist.” Like Bodin, he admits, that 
the sovereign’s power is limited by laws of God, and the rules of justice, 
“natural not positive”; but the sovereign cannot infringe upon the 
fundamental laws of the State either.^ 

^ G. L’Oyseau, Parisien, TraicU des Seigrmirus, Paris 1609, pp. 24, 25; Cf. Bertrand 
de Jouvenel, De [m SouveraineU. A la recherche du Bien Politique, Paris 1955. 1 he languan^c 
of L’Oyseau is very dillicult to translate. The quotation as above from p. 24 reads 
in original: “La Souverainett^ est du tout inseparable de I’Estat, duquel si cilc (^tait 
osldc, ce ne serait plus un Estat et celui qui I’aurait, aurait I’Estat en tant ct pour tout 



32 


SOVEREIGNTY OF STATES IN THEORY 


Hugo Grotiiis, in his system of international law, ascertains the existence 
of a body of rules and principles, which are binding on States and in¬ 
dividuals according to natural law. He defines Natural Law as the dictate 
of right reason (dictatum rectae rationis) it can be disclosed by the 
work of the human brain; it can be only ascertained by man, but never 
created by him. 

The Natural Law is so unalterable that it cannot be changed by 
God Himself. There is, however, another kind of law, which is volun¬ 
tary law, stemming from the will of its makers, and is either human or 
divine. The human law, being mainly civil law, stems from the civil 
power which is the sovereign power of the State. A State is a perfect 
body of free men, united in order to enjoy rights and common ad¬ 
vantages. (Est autem civitas coetus perfectus liberorum hominum iuris 
fruendi et communis utilitatis causa sociatus.) The law of nations is 
more extensive than civil law; it derives its authority from the consent 
of all, or at least of many nations.*^ Sovereign power (supreme power, 
suprema potestas) is that which is not subject to the control of any 
other power, and which is independent of any other will.® However, 
an unequal alliance granting to one of the parties a permanent superior¬ 
ity, a right of patronage or of protection is no obstacle to the independ¬ 
ence of a State. Even the payment of a tribute, although being a sign 
of weakness, and a diminution of national dignity, is not inconsistent 
with sovereignty.^ But nations, which are in a state of subjugation 
under another power, as the Roman provinces were, are not sovereign.® 
The doctrine of Grotius concerning sovereignty is similar to that 
of Bodin since he submits sovereignty to the rule of Natural Law in 
its universal, perpetual, and immutable character. Although he recog¬ 
nizes the existence of the voluntary, conventional, and customary law, 
and quotes a great number of examples from history of interstate 
relations and from tri'aties, it is apparent that he attaches to Natural 
Law the basic importance. States, when concluding treaties or giving 
their tacit consent to rules of international law, should comply with 
the principles of Natural Law and be guided by its rules. Therefore, 

qu’il aiirait la Seigneiiric souveraine ... Car cn fin la Souverainet^^ cst la forme qui 
donne I’cstre a TEstat voire incme I’Estat ct la SouverainetC* prises in concreto sont 
synonyrnes et TEstat est ainsi appele, pour ce que la Souverainetc cst le comblc et 
periocle dc puissance ou il faut que TEstal s*arr6te et s’c^tablisse”; cf. also Jouvenel 
ibidem^ p. 9. 

‘ Hugonis Grotii, De lure Belli ac Pads, libri Ires, first cd. 1625, L.I., G.I. par. X. 

* Ibidem, pars. X, XIII, XIV, 

3 Ibidem, L.I., C. Ill par. Vll. 

* Ibidem, L.L, G. Ill, par. XXI, XXII. 

* Ibidem, L.I., G. Ill, par. VII. 
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one can interpret Grotius in the sense that Natural Law either directly 
or indirectly, through positive law in form of treaties, should be the 
basis of the rules governing the intercourse of States. Being always and 
everywhere tlie same, Natural I^aw in practice could be a powerful 
unifying factor in the construction of a World community of nations. 

Grotius recognizes the right of independent States to war against 
other States, but he strongly advises ‘‘three methods by which inde¬ 
pendent nations should settle their disputes without reaching for the 
decision by the sword.” He clearly favors the method of compromise 
which “takes place between those who have no common judge.” It is 
worthy of Christian kings and States to adopt that method of balancing 
their powers and settling peacefully their mutual pretensions. He rec¬ 
ommends to Christian powers general congresses for the adjustment 
of their various rights and for compc;lling the refractory to submit to 
equitable conditions of |)eace.^ In this way, a sovereign State would 
be restricted in its freedom to make war exclusively according to its 
own will. 

The followers of Grotius consistently submit the sovereign to the 
rules of Natural Law. Samuel Pufendorf affirms that the “Most general 
rule of human actions, that means that one which everyone should 
observe in his quality of a Reasonable Animal,” is “the rule which is 
ordinarily called the Law of Nature or Natural Law, and which one 
could call also Universal Law because all of the Human Species arc 
obliged to observe it, or Perpetual Law because it is not subject to any 
changes in contradistinction to Positive Laws.”^ 

The I.aw of Nations is for Pufendorf, quite simply. Natural Law 
applied to nations. This is a truly “monistic” point of view according to 
the vocabulary of the XX century. One system of laws governing all 
human relations presupposes the same subjects of law whether in the 
internal domain of a State, or in the international sphere. Pufendorf 
does not recognize the voluntary law of nations based upon international 
custom and treaties; the “Eternal T.aw of Nature” is the only rule gov¬ 
erning international relations. It is obvious, that the law of nations, 
being simply Natural Law independent of any human will, is above the 
will of sovereigns. 

’ Ibidem, L.II, C. XXIIl, pars VI, VII, VIII. Cf. also Basdevant, op, ciL, and 
Maurice Bourquin, “Grotius et Ics tendances actuelles du droit international,” in 
Rev, de Droit Int. el de Legist, Comp., Paris, 1926, pp. 88 ff. Cf. also: J. Walter Jones, 
Historical Introduction to the Theory of Law, Oxford, 1940: pp. 98~ 138 about the Law 

ofNalure;pp. 79-97, about the sovereignty theory. . , 

* De lure Naturae et Gentium, French, trans. by Jean Barbeyrac, as: Le Droit de la 
Nature et des Gens, 1712, L.IL, Ch. Ill, p. 169. 
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Christian Wolff presents a whole system of rules which governs in- 
lernalional organization, the obligatory membership of which is for 
the common benefit of all the nations. He calls this organization 
“Civitas Maxima,” based upon the social contract between nations, 
and ruled by the “necessary” law of nations or Natural Law.^ 
Another partisan of this School of Natural Law, Burlamaqui, affirms 
also that the law of nations is nothing more than Natural Law, applied 
not to human beings as individuals, but to peoples, nations, States or 
their heads in their mutual relations. He defines sovereignty as “the 
right to command in the last instance”; and, he stresses that “Sover¬ 
eignty has as its purpose the conservation, tranquillity, and happiness 
of the State inside as well as outside.” I'he sovereigns “arc not less 
obliged than individuals to keep inviolate their pledges and to be 
faithful to their engagements.” This was undoubtedly a democratic 
point of view, expressed by the Swiss scholar in the middle' of the 
XVlIl century with its States ruled by absolute and authoritarian 
monarchs on the European Continent.^ 

4. POSITIVISTS AND EMERIC DE VATTEL’s WORK 

Francisco Suarez contributed, like Vitoria, to substituting for the medi¬ 
eval doctrine of an international community of Christian States, the 
larger conception of a community of all humanity. He eloquently 
c laims the existence of a “Society of States,” but in contradistinction 
lo Vitoria who based his legal philosophy on the objective Natural 
Law superior to the will of States, Suarez considers international law 
as “a body of rules which the custom of nations or manners introduced 
into the human species.” It is then positive law^ binding upon Stales 
according to their will which Suarez recognizes as the law of nations. 

4 he will of the States is for him the main factor in the creation of inter¬ 
national law. The “public power is a supreme power” ~ he teaches - 
“Suprema Potestas.” Any power is called supreme, ‘sovereign,’ if it has 
no superior, because this term, supreme, means the negation of the 
existence of a superior whom the one who is considered as having the 
supreme power should obey.”^ 

Albericus Gentilis did not recognize Natural Law as international 
law either; therefore, the power of the sovereign is unrestrained in his 

’ Ifistitutiones luris Naturae et Gentium, Lcyde, 1772. Cf. also L. Olive, op. cit. 

2 Op. cit., pp. 188, 189, 595, 628, 867. 

^ Tractalus de legibus ac Deo legidatore, 1612. Excerpts in French translation in Delos, 
oft. cit., pf). 235, 244; Cf. also Rolland, op. cit., and Barcia Trelles in Hague Rec., 1933, 
Ll., pp. 412 ff. 
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writings. He affirms that “only the one is supreme who does not recog¬ 
nize anything above him but God, and who has to report to nobody 
but to God; “sovereignty consists in the fact of not having above oneself 
either men or laws. It is an absolute power beyond any limits.” The 
ruler is unrestrained by law since the law is what pleases the rul(T.^ 
I’lic ancient expression to determine the unlimited power of an absolute 
ruler, “Princeps legibus solutus,” is invoked by the great international 
lawyer. Gentilis was the contemporary of Suarez; it is very probable 
that th(‘ir writings mutually influenced their respective opinions, and 
their attitudes toward Natural Law, despite the fact that Gentilis was 
a protestant refugee from Italy, and Suarez, a Jesuit Father. 

Both Suarez and Gentilis were followed in the XVII and XVIII 
centuries by eminent writers who opposed the concept of law of nations 
as being merely Natural Law applied to the intercourse of States. 
Moser, Bynkerschoek, Zouch and many others contested even the 
existence of Natural Law which they considered as a pure chimera, 
that is, allowing the imagination to play freely with legal problems and 
fictive principles of law, but unable to furnish the basis of a legal 
science. According to these positivists, the only foundation of the law 
of nations rests upon the consent of States in the form of treaties and 
other agreements, and in the form of custom which also implies the 
mutual tacit consent of States. In their writings, few of them were 
sympathetic to some extent with the idea of Natural Law as an Ideal 
Law, and they even tried to connect its alleged provisions with the 
practice of positive law, as e.g., Bynkershoek; others rejected cate¬ 
gorically any possible consideration of Natural Law as a body of actu¬ 
ally valid rules. 

'I’lic heaviest blow to natural law in the XIX century, however, was 
dealt by the Historical School of Law founded by Frederick von Savigny 
in Germany. Savigny, his disciples, and followers attacked Natural 
Law on two fronts: they did not recognize any legal validity of Natural 
Law, considering only positive law as binding upon the nations; and, 
on the other side, they broke with the idea of the universality of law 
preached by the School of Natural Law.^ 

Maurice Hauriou expressed the obviously well-founded opinion, that 


^ Regales Disputationes Tres^ London 1605. 

® Gf. Savigny’s doctrine in his studies in the ^eilschrifl fur geschichtliche Rechiswissen- 
schafU which he founded in 1815, and in his great work Gsschichle des Rornischen Rechts 
irn Mittelalter, 
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Savigny created a “legal nationalism.”^ Indeed Savigny took as the 
point of departure for his theory the conviction that every nation having 
its particular character, its past, its customs, and its conditions of life, 
needs a system of laws which would correspond to those particularities 
as perfectly as possible. The customs and the feeling of the “mass of 
consciences” of a nation should be accepted as the main source of 
legal norms. There is not in existence a system of laws one and the 
same which could satisfy the needs of all or even of several different 
nations. The Law has no objective foundation, no universal validity: 
it has a strictly national foundation. 

The Historical School of Law has rendered an illustrious service in 
the development of the science of various branches of municipal law 
of Germany and many other countries, since it incited the jurists to 
study the historic sources and roots of the legal rules in their respective 
countries. When deepening the studies in the history of law, jurists 
contributed to the improvement of the legislative work in their home¬ 
lands. However, in the field of international law the Historical School 
strengthened, the doctrine of absolute sovereignty of the State epescially 
in Germany, and worked in favor of the nationalist trends, as repre¬ 
sented by a number of politicians and publicists. The theory of this 
School served as a scholarly basis for those writers who wanted to en¬ 
close the absolut(? right of the State in the circle of its own interests, 
and to act according to its own needs without being obliged to take 
into consideration, in the State’s international relations, the analogous 
rights, needs, and interests of other States. They preached national 
egoism with all its consequences for international peace, cooperation, 
and justice. The School’s theories also inspired those statesmen and 
jurists who opposed and fought a number of projects for the establish¬ 
ment of international conventions; they invoked the reason that those 
conventions, transformed into municipal law, would corrupt this law, 
the rules of which should be “inseparably tied up with the spirit and 
the soul of the nation.” 

Savigny’s ideas and teachings have obviously been deformed and 
distorted by nationalist writers; nevertheless, they have introduced into 
the theory of the law of nations some elements which have helped the 
development of the doctrine of absolute sovereignty. 

These sketchy remarks about the School of Natural Law and its posi- 

^ “Aux Sources du Droit,” Cahiers de la Nouvelle Joumkty Paris, No. 23 (no date of 
publication; around 1925). 
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tivist opponents may serve as an informatory backgi'ound to the ex¬ 
planation of the character of Emeric de Vattd’s work. 

On the surface of his doctrine, Vatlcl certainly seems to accept and 
profess the ideas of the School of Natural Law. Like Pufendorf and 
Wolff (whom he gn^atly appreciates), he considers the law of nations 
as “The Law of Nature applied to Nations.” Nations or States create 
together - he teaches -- a natural, necessary society, which he calls 
“Societe des Nations” (Society or League of Nations). This Society is 
subject to Natural Laws which are immutable, based upon the nature 
of things, and particularly upon the nature of man. Nature itself asks 
for a perfect collaboration between nations. “The first general law” 
- writes Vattcl - “whicli the mere purpose of the Society of Nations 
ascertains is that every Nation should contribute everything in its 
power to the happiness and perfection of other Nations.” This is a 
primary duty of every nation (State), but several rights of a capital 
importance are the counterpart of that duty. The second law of the 
Society according to Vattcl, is “that every Nation should be left to 
the peaceful enjoyment of this Liberty which it derives from Nature.” 

The universalist Vattel, partisan of a perfect international coopera¬ 
tion, changes his attitude as expressed in the statements just quoted, 
when he declares: “...It is the right of every Nation to judge what its 
conscience requires of it, and what it can do and what it cannot do, 
what is convenient for it to do or not to do, and consequently, to ex¬ 
amine and decide whether or not it can render a service to another 
Nation without failing to preserve its own interests.”^ 

It follows that there is no rule of Natural Law to determine what a 
nation should do in its relationship with another State, if their interests 
are in conflict; and there exists no law superior to the will of the State 
in such case. The State is the supreme judge of its conduct. Even the 
Society of Nations may not impose a common will of States upon a 
particular State; its sovereignty is then quasi-absolute. On the other 
hand, Vattel considers as a sovereign State every nation which governs 
itself without dependence on any foreign State. In order that a nation 
may take an immediate place in the Society of Nations, “it suffices 
that the nation be truly sovereign and independent, which means, 
that it governs itself by its own authorities and its own laws.”*^ A State 
is sovereign and independent if it fulfills two conditions: 1st it has to 
be governed by itself; 2nd it must not be dependent on any foreign 
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power. The term “sovereignty” corresponds to the first condition; and 
the term “independence” to the second one. 

Th(‘ dominant theory of sovereignty today accepts and maintains 
Vatlel’s definition without, however, accepting his own interpretation 
of this definition. Indeed, Vattefs concept of sovereignty has the same 
elasticity in scope as that of Grotius. A State under the protection of a 
foreign State, or a State which pays a tribute to another continues to 
be placed “among the sovereigns who recognize no other authority 
but the Law of Nations, as being above them.” In spite of the regime 
of prot(*ction to which a State is subjected, it may directly participatt* 
in the Society of Nations.^ The contradiction here is obvious. 

Vattel is more categoric when he speaks about the sanctity of treaties 
which are ruh'd exclusively by Natural Law; and, consequently, are 
independent of the will of one only of the contracting parties without 
the consent of the other signatory or signatories. He us(^s strong ex¬ 
pressions against the abuse of the clause omnis conventio intelligitur rebus 
sic stantibus. “It would be a shameful abuse” - he writes - “to authorize 
oneself, in case of any change in the state' of things, to liberate oneself 
from a stipulated pledge.” ^ 

Vattel’s work contains innumerable inconsistencies which have been 
pointed out in legal literature. Advocates of the concept of limited or 
n lative sovereignty - the dominant doctrine - as well as partisans of 
absolute sovereignty can find in his teachings proper arguments for 
their respective points of view\ He affirms, c.g., that “the enemy who 
attacks me unjustly, gives me without doubt the right to repel his 
violence; and he who opposes me wdth his arms when I am asking only 
for what is due to me, bi'comes a true aggressor because of his unjust 
resistance.”® This thesis of an “unjust resistance” was quite identical 
with the so-called “I.aw of necessity” invoked by German nationalists 
in 1914.« 

Several modern publicists attack Vattel because of his doctrine of the 
fundamental rights of States, the rights w^hich, according to him, are 
inherent in the concept of a State. “A Nation has the right to everything 
which is necessary for its conservation,” he claims, and it is obvious 
that sovereignty, independence, international commerce, and equality 
w’ith other States are necessary to the conservation of the State. Vattel 
stresses that “Power or weakness docs not make any difference in this 

‘ Ibidem, p. 19. 

^ C:f. ibidem, pp. 373, 37L 434, 491. 

* Ibidem, Vol. II, p. 106. 

Cf. Joseph Kohler, Notwehr und J^eutralitdt, Berlin 1914. 



UNIVERSALIST AND NATIONALIST CONCEPTIONS 


39 


respect. A dwarf is as well a man as the giant; a little republic is not 
less a sovereign State than the most powerful kingdom.”^ The adver¬ 
saries of Vattel contend in this connection that those “fundamental 
rights” allegedly inalienable have put serious obstacles in the way of 
the development of international law. Vattel, still under the spell of 
Natural I^aw, softened his general concept of fundamental rights in 
favor of the mutual rights and duties of States; but a number of “na¬ 
tionalist” writers, having accepted this theory, interpreted fundamental 
rights in their absolute sense. They claimed that since a State cannot 
exist without those rights, it should not renounce anyone of them lest 
it should lose its status as an independent State, and a full subject of 
international law. Every action taken in order to preserve fundamental 
rights, according to the State’s own interpretation of these rights, should 
b(‘ recognized as lawful and just. ^ 

However, whim studying Vattel, one should not forget that this 
scholar, who at the same time was a skillful diplomat and a legal 
adviser to August HI king of Poland and Elector of Saxony, found it 
n('ccssary to combine the teachings of the masters of the School of 
Natural Law, from Vitoria and Bodin to Wolff, with the doctrine of 
the positivists; thus, he constantly looked toward the political realities 
of European international relations of his century. The practice of in- 
tc'rnational law of that time opposed the lofty ideas of the School of 
Natural Law; not the univcrsalist but the nationalist philosophy - as 
we would call it today - was carried out by European rulers. The period 
of 1648-1789 strengthened the absolutism of the rulers which was al¬ 
ready firmly established in most European States at the end of the XV 
and the beginning of the XVI centuries. The treaties of Westphalia 
of 1648 confirmed the principle of sovereignty and equality of States 
and directly introduced some three hundred fifty “sovereign” German 
States into the international community as its immediate members. 
“The dynasties which work relentlessly and without scruples to enlarge 
their power inside the State continue to carry out the same ambitions 
and egoistic plans in relations with other dynasties.”® 

This period of history of international law is often called the epoch 
of the anarchy of sovereignties, since each absolute ruler deemed him¬ 
self authorized to do anything in the relations with his neighbors ac- 

1 0/>. «7., Vol. I, pp. 26, 11. 

® Cf, a resume of those “indictments” against Vattel, and about his allegedly 
negative role in the development of international law, in Van Vollcnhoven, Les 
trois phases du droit des gens, La Haye 1919. 

® Gf. Redslob, Histoire..,, op. ciL, p. 230. 
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cording to his will, if he possessed - in his own opinion - at a given 
moment, adequate opportunities and military power. Objective law 
existing above the State constituted a simple fiction for an absolutist 
State the sovereignty of which was a sacred thing, but which refused 
to recognize the sovereignty of other States which it planned to invade 
and dominate. There can hardly be a more cynical expression of the 
conception of the absolute sovereignty of the rulers in that epoch, 
than the famous statement of Charles X Gustav, king of Sweden (1654- 
1660); ‘Tn ancient times God spoke to kings through prophets and 
visions; today He announces to us His plans by the favorable conditions, 
in which He locates us in order that we may enlarge our frontiers at 
the expense of our neighbors; when taking advantage of these oppor¬ 
tunities, we only submit obediently to the Divine will.”^ 

Emeric de Vattel takes into consideration first the ideas of his beloved 
School of Natural Law, secondly the reasoning of the positivists, and 
then, combining the theories of both Schools with his own studies of 
the multitude of treaties and diplomatic arrangements, he gives us a 
treatise corresponding to the practice of States in their relations with 
one another in the XVIII century. He constantly stresses, however, 
the necessity for the rulers to obey and apply faithfully international 
law established by Natural Law, and by international treaties. His 
work trained several generations of specialists in the field of international 
law, and it was considered as an encyclopedia of the law of nations. 
Publicists of the present time use to call the concept of international 
law established during the last two centuries, traditional, or classical 
international law, and colloquially, the “International Law of Vattel.”* 

5. CONCEPTIONS OF ABSOLUTE SOVEREIGNTY 
The political doctrines of the rulers of the XVI-XVIII centuries were 
supported by writers who claimed the absolute power of the sovereigns 
inside the State, and their absolute freedom of conduct in relationship 
with other States. Their theories cannot be analyzed here. However, 
a very characteristic conception of sovereignty by Thomas Hobbes may 
be mentioned. Inside the State, the sovereign power is for Hobbes 
“as great as possibly men can be imagined to make it.”* In the field 

^ Quoted in French by Redslob, op. ciL, p. 223. 

* For generations of lawyers and statesmen VatteFs book was an appreciated desk 
encyclopedia of international law. Prof. Jessup gives us in this connection an inter¬ 
esting fact that George Washington borrowed a copy of Vattel’s book from the New 
York Library on October 5, 1789. Cf. Proceedings of the ASIL, Washington 1955, 
p. 5. 

» Leviathan, 1651, Gh. XX. 
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of international relations, he maintains the opinion, which he applies 
also to municipal law, that it is the Law of Nature which governs the 
problems of power. He is a believer in Natural Law which, for him also, 
is valid for the relations of individuals inside the State as well as for 
interstate relations. There is no distinction between the rules of law 
as binding upon its subjects in the municipal field, on the one hand, 
and in international relations on the other hand. In this respect, Pufen- 
dorf was close to Hobbes, but the conclusions which both writers drew 
from Natural Law were basically different. Pufendorf’s were univer- 
salist, while Hobbes’ were absolutist. For the latter, a State has as many 
rights as it has power. Hobbes denies the right of recognition as a nation 
to any community which could not maintain its independence by its 
own forces against attacks from outside. This amounts to the contention 
that only strong peoples can have the right to their own States. Woe 
to the weak despite their natural rights to freedom and independence.^ 
How democratic and progressive w'cre VattePs teachings in comparison 
with Hobbes’ philosophy! 

It seemed to be useful to mention Hobbes and his doctrines, since 
the great European powers proceeded in practice exactly as if they were 
following his advice; the most striking proof for this “law of the jungle” 
which they applied in that epoch were the three partitions of pacific 
and inoffensive Poland (1772, 1793, 1795) by its militarist and absolutist 
neighbors. 

The encroachments of the Holy Alliance upon the freedom of smaller 
States in the first half of the nineteenth century, and a similar pressure 
exercised on them by the European Concert in the second half of that 
century provoked, on the part of those smaller States, a steadily growing 
attachment to their sovereignty which often had been won by immense 
sacrifices and hard battles for their national liberation; the same 
phenomenon appeared among the States of the American hemisphere. 
These States considered the doctrine of State sovereignty as a legal 
means of defending their independence, and appreciated it as a “refuge 
of freedom. 

While to the strong powers the doctrine of State sovereignty in inter¬ 
national law was offensive in character, with the weaker States the 

» OL DeCive, first ed. 1642, C.V. par. Ill; C. VI. 

* It is, therefore, possible to take exception to the following statement of prof. 
Scclle: “In what concerns the medium and small States one can hardly imagine the 
mterest which can push them to defend tlie dogma of sovereignty. Strong nations 
can find in this dogma the justification of their arbitrary acts; but the weak? Pure 
mysticism.” Cf. Pricis de Droit des Gens, Premiere Partie, Paris 1932, p. 82. 
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same doctrine had a defensive character. The appeal to doctrine by 
the weaker States is based upon international law; the powerful States 
often found it upon extra-legal grounds. 

The theorists of the nineteenth century realized that if the concept of 
sovereignty in the sense of absolute power within the States and absolute 
freedom of action in international relations, were applied consistently, 
tlie development and even the existence of international law as a legal 
discipline' would be impossible. They referred to the teachings of the 
School of Natural I.aw, combined with the positivist doctrine as inter¬ 
preted by Vattel, and worked out the present dominant theory of rela¬ 
tive sovereignty, or sovereignty limited by the rules of customary and 
conventional law, binding uy)on the States. 

However, in Germany of the nineteenth and the twentieth centuries, 
a very important fraction of scholars, backing the aggressive policy of 
the State by their doctrinal support, created the German nationalist 
doctrine of sovereignty. This doctrine played a deplorable role in the fate 
of international law until the Second World War, and badly influenced 
the spirits of several generations of Germans. It can be presented here 
only summarily. 

German authors who arc in favor of absolute sovereignty often refer 
to Emmanuel Kant as their eminent predecessor, stressing his disbelief 
in the efficacy of international law ‘‘so pompous in books, but which 
keeps silent in the cabinets of diplomats,” and his thesis that war and 
the right of strength is a natural state among nations. However, Kant 
demands, in one of his famous writings, that the constitution of every 
State be republican and that public law be based upon a federation 
office States.^ Certainly, not Kant, but two other philosophers, Johann 
Gottlieb Fichte (1762-1814) and Georg Wilhelm Hegel (1770-1831) 
may be justly recognized as the pioneers of German nationalism. 
Fichte in his Discourses to the German Nation, at Berlin University 
in 1807/1808 - in a Germany occupied by Napoleon’s armies, and 
still divided into innumerable States - appealed to the German people 
for unity on the basis of their common language. He distinguished 
his nation from all others because of its special qualities, and assigned 
to it a moral and spiritual mission among all other nations, the mission 
of a leader toward common ends.® Such a theory, as interpreted by 
Fichte’s admirers, did not promote international cooperation as among 

^ ewigen Frieden. 1795, Sec. II, Art. I, and 2. 

^ Fichte, Reden an die deutsche Nation^ cd. Langensalza, 1896. 
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equals, but preached the superiority of Germans over other peoples. 
There are some scholars who with conviction claim that Fichte’s 
philosophical ideas of a nation as such, of the role of the language in 
its formation, and of the mission of the German nation as the leader 
of other nations were deformed by nationalist politicians and writers. 
However, the fact is that for more than one hundred years these ideas 
were constantly invoked by nationalists for their political purpose's, and 
they played a substantial part in the education of the youth in th(' nation¬ 
alist beliefs.* In an earlier study on Machiavelli, he affirms that between 
Slates the right of force only is decisive; and a ruler is not subject to 
th(* precepts of the morality of individuals.^ We will set* below the same 
idea expressed by Trt'ilschke. 

Hegel may be considered as tlie philosopher of law wffio contributed 
to the highest degree to the German doctrine of sovereignty. He taught 
that absolute power in the world is incorporated in the State, wdiich 
is a sovereign entity, indt'pendent of all other States. The law of 
nations is a real law only if it is included in treaties as an expression of 
the will of States. Its foundation rests with the rule of the respect for 
treaties; but wath international law^ being based upon the sovenagnty 
of States, the validity of a treaty alw^ays d(*pcnds on the wall of the State. 
A State is them bound by a treaty w^hich it concluded with another 
State for a period of time depending on the unilatc'ral will of the State. 
This is connected with Hegers assertion that positiv(‘ international 
law, the “real law,” is only a dependency of internal law^; it is “Das 
iiussen* Staatsrecht,” external public law. Such a conception implies 
an obvious negation of international law as a separate legal system, 
making ofi t only a branch of municipal law. Power is for Hegel a symbol 
of law\ The State is alw^ays free, as it pleases, to hav't* recourse to war 
since war is “the highest manifestation of sovereignty.”-* 

Savigny’s doctrine which opposed the universalist 1endenci<‘s of the 
School of Natural Law was combined by nationalist writc'rs with 
Hegel’s legal philosophy into one nationalist legal doctrine. They did 

^ C'f. Victor Basch, Lcs Doctrines politiques de philosophcs classiques de r Allernagne^ 
Paris 1927; Xavier Leon, Fichte el son tempSy Paris, 3 vols.. 1922 -1927; see: Frcderirk 
Plerlz, Nationality in History and PolitieSy London 1951, pj). IT. 

® Cf. Hertz, op. rit.y p. 540; in his book on the perfect State, published in 1800, 
Ficlile believes that a State, before secluding itself, should occupy a suBicient territory 
within natural frontiers, and then give solemn assurance to all governments that it 
would not strive for further expansion, and take no part in any war. Hertz, ibidem^ 
p. 337. This sounds like Hitler’s assurances after every conquest in 1938/39. 

“ Grundlinien der Philosophie des RechlSy 1821, cf. particularly pars. 331-333, 258; 
see: Roscoe Pound, Interpretations of Legal History, Cambridge, Mass. 1946; about 
Savigny, pp. 14 ft'., about Hegel, pp. 47 ft'. 
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not hesitate to abandon the classical distinction between law and 
power. Ihcring, implementing Hegel’s principle of the identity of con¬ 
trasts, identifies law with power. “Law is the policy of power.” The 
State is limited in its internal or external activities exclusively by its 
own will. “The great progress in comparison with the doctrines of 
natural law consists in ascertaining that law is conditioned by the 
State.”^ Professors of law in Germany, such as Jellinek, Laband, Berg- 
bohm, Philip and A. Zorn, and many others developed Ihering’s 
theories. It w^as evident, however, that by accepting Hegel’s thesis 
about the absolute superiority of municipal law and of the State over 
international law one arrives logically at the abolition of any possible 
conception of that law as a legally binding system. Either absolute 
sovcriagnty of the State, or the existence of international law was at 
stake, the first being the full negation of the latter. It appeared necessary 
then for the German nationalist doctrine of law to work out a solution 
which would attempt to conciliate absolute sovereignty with the law 
of nations. This was all the more important from a practical view¬ 
point inasmuch as Germany was bound by thousands of international 
agreements of all kinds.^ Recognizing this necessity, Ihering himself 
invented the idea of the State’s self-limitation, which Jellinek developed 
into an elaborate theory.® 

According to the theory of self-limitation, the State by its own 
sovereign will may limit, to a certain extent, its own sovereignty when 
contracting treaties with other States; it establishes by its own decision 
the limits beyond which it will not go in its actions. Sovereignty, 
according to Jellinek, embodies the State, and the State has the exclusive 
right to determine its own competence. The State has “the competence 
of the competence” (Kompetenz-Kompetenz as defined by another 
jurist. Hand). International law is based on the will of the State, 
therefore, in the last analysis, in case of a conflict between the existence 
of the State and international law, the first prevails; the determination 
of what threatens the existence of the State rests with the State itself. 
Prom the legal point of view the State may at any moment liberate 
itself from an obligation which, according to its government, is harmful 

^ Rudolf von Ihering, Der Z^eck imRecht, Berlin 1880, and Der Geist des Romischen 
Rechts, Vol. IV, also in French ed. as Esprit du Droit Romairiy Paris. 

* Laband followed Ihering in his Public Law of the German Reich, also French cd. 
Droit Public de VEmpire Allemand; Bergbohm in Das Internationale Recht der zivilizierten 
Nationen^ Berlin 1886. 

® Ihering in Der Z^eck im Recht, 1880, Vol. 1, p. 318 ff.; Jellinek in Die Rechtliche 
Natur der Staatenvertrages 1880 and in Allgemeine Staatslehre, 1st ed. Berlin 1900, 4th ed. 
Berlin 1922. 
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to the interests of the State. International law remains as with Hegel, 
“public external law,” but Jellinek asserts that self-limitation has this 
consequence: that the State is bound by its decision, and no longer 
has the unlimited freedom to annul it. He obviously abandons here 
the concept of absolute sovereignty, but entangles himself in a contra¬ 
diction with his own theory. Verdross writes a propos of this contra¬ 
diction that either the will of the State is the foundation of international 
law and is superior to that law, or international law is based upon a 
superstate order, and the will of the State does not create it; the will 
of only one State of course.^ 

It seems that Lauterpacht is right when he says that as a legal theory 
the doctrine of self-determination cannot be interpreted otherwise 
than as a denial of the binding force of international law\ However, 
he believes that as a sociological and psychological doctrine it amounts 
to a negation of the ultimate supremacy of the legally sovereign State; 
and thus, to an affirmation of the binding force of international law.® 

The doctrine of self-limitation well shields the absolute sovcr(!ignty, 
since it still stresses the supreme, unchallenged power of the State and 
permits a self-liberation from the self-limitation if the State 
deems it necessary. The self-liberation from contracted obligations 
should not be arbitrary according to this doctrine, but again, the de¬ 
termination of w4iat is arbitrary always rests wath the interested State 
itself. Generally rejected by jurists outside Germany, this doctrine 
found, nevertheless, two distinguished partisans in France, Carre de 
Malberg,*'* and Mcringhac. The latter, e.g., affirms tliat the doctrine 
of self-limitation is perfectly consistent with the realities of international 
relations, and that it happily conciliates the notion of State sovereignty 
with the application of the rule of law. Mcringhac sees in the existence 
of the divergent sovereignties, all equal, the source of the right to in¬ 
dependence, on the basis of wffiich one sovereignty may not interfere 
with another^ sovereignty. Despite the great authority of prof. Mering- 
hac, his support of Jellinek’s doctrine did not increase the number of 
its followers outside Germany, 

^ Alfred Verdross, “R^-gles G^neralcs du Droit International de la Paix,” Hague 
liec. t. 30, 1929, pp. 345 ff. 

* H. Lauterpacht, The Function of Law in the International Community y Oxford 1933, 
p. 411. For the review and criticism of the doctrine of self-limitation, and connected 
German theories, cf. Sukicnnicki, op. cit., pp. 174 If. See for the review and analysis 
of the doctrines concerning the matters discussed above: James Brown Sc:ott, LaWy 
the State, and the International Community, New York 1939, 2 volumes. 

® Contribution a la thiorie ginSrale de VEtat, Paris 1920, t. 1, pp. 237 ff. 

* Trait! de Droit Public International, Paris 1905, pp. 227, 164. 
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Returning to the German nationalist doctrine of sovereignty we see 
that many outstanding German historians and political writers of the 
nineteenth century support the concept of absolute sovereignty. They 
believe that they have found in their historical studies the best grounds 
for that attitude. Thus Heinrich von Treitschke claims that the highest 
duty of the Slate is to aggrandize its power at the expense of treaties. 
The individual - he teaches, similarly to Fichte “ should sacrifice him¬ 
self for the community to which he belongs but the State does not belong 
to any community superior to it, and therefore, has no reason to sacrifice 
itself for anyone. Moral principles valid for individuals do not exist 
for States. There are, according to Treitschke, two moralities, the private 
one and the public one. Everything that the State considers as being 
consistent with its interests is moral, and no international pledge, no 
treaty may oppose them.^ IVeitschke’s teachings became “a Bible of 
German nationalism.” Another German historian, one of the greatest 
scholars of the nineteenth century, keeps in line with Treitschke. 
Theodor Mommsen, the famous author of the “Roman History,” 
writes: “A great nation should resign from what it possesses only under 
the pressure of extreme necessity: all treaties which make concessions 
are the recognition of such necessity ; but they do not constitute any 
moral obligation.”-^ Such a statement implies the conclusion that no 
moral principle is involved in breaking treaties if convenient for a signa¬ 
tory despite a most solemn legal pledge. 

The philosophy of Nietzsche, and the theori(!S of Gobineau and Cham¬ 
berlain strengthened the pan-Germanic mysticism, to the creation of 
which Fichte contributed so much.^ The theory that the Germanic 
race was given by Providence the right and duty to govern other races 
and nations could not promote decent and loyal international relations 
based upon the equality of all nations. It pushed to the highest point 
the idea of absolute sovereignty for Germany, denying at the same 
time the sovereignty of the States inhabitated by “lower” races. 

Some famous politicians who represented nationalist Germany before 
the first World War may also be quoted. Bismarck himself declared 
that treaties between big Slates are subject to the conditions of life. 

^ 'Treitschke (1834-1896), History of Germany in the nineteenth century, and Politik, 
Berlin 1897-1898, cf. Vol. II, p, 100. About the overwhelming influence of Treitschke 
upon the German people and nationalist ideas, see Ernst Leipprand, Treitschke irn 
deutschen Geistesleben des 19 Jahrhunderts, Berlin 1935. 

Histoire Romainc, French ed., t. II, p. 36. See also: G. Gooch, History and Historians 
in the Nineteenth Century, 1920. 

® Joseph comte dc Gobineau, Essai sur PinSgalite des races humaines, 1854, and 1884; 
Houston Stewart Chamberlain, Die Grundlagen des neunzehnten Jahrhunderts, 1899. 
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“There is no great nation which would ever sacrifice its existence for 
the sake of the faithful observation of treaties if it has to choose.”^ 
I'hc crucial point here is that the nation involved is the judge of its 
own conduct, because it is up to it to decide whether or not its existence 
is in danger; and tliis would be a “sovereign” decision. Hence, any 
diplomatic engagement might be broken, according to the State\s 
sovereign will. Bernhardi, maintaining Bismarck’s tht^sis, denies any 
binding validity of international obligations; cynically but frankly, he 
writes: “Treaties arc always of a passing character, conditioiK'd by 
circumstances, and they are binding upon the parties as long as they 
later do not decide to tear them.”^ It was exactly the same idea which 
Chancellor Bethmann-Hollweg expressed on August 4, 1914, when 
the British ambassador announct‘d to him that his country entered 
the war against Germany because of the violation of Belgium’s neutral¬ 
ity, guaranteed by Austria and Prussia in 1839 together with France 
and Great Britain. 'I'he Chancellor exclaimed: “You will not declare 
war on us because of a scrap of paper.” The (jcrman nationalist con¬ 
ception of international law w'as illustrated by this famous phrase better 
than by many long studies and definitions. 

Professors of international law were then called upon to help by 
their scholarly arguments the German politictil thesis that “Not kerint 
kein Gebot;” necessity docs not know any prohibition. Thus Joseph 
Kohler^ tries to prove by invoking the “law of necessity” ~ which he 
considers as one of the fundamental rights of the State - that Belgium 
is wrong w'hen opposing resistance to the military invasion and occu¬ 
pation of that country, since Belgian territory was indispensable for 
Germany’s security. Many other writers followed Kohler in this rea¬ 
soning which, it is true, sounded very much like the above quoted 
statement by Vattcl. 

After 1918, another, very similar conception was worked out by the 
advocates of absolute sovereignty in Germany; namely the so-called 
“geographic or geopolitical law,” which, like the law of necessity, 

’ Quoted by Redslob, Histoire...^ op, ciL, p. 433. This declaration contradicts the 
Protocol of London of lanuary 17, 1871 which prohibits the unilateral annulment of 
international obligations; Germany wjis one of its signatories. 

® Frederick (General von Bernhardi of the (Terman Grand Cjcneral Staff, and an 
adviser to William II, in his book Germany and the Next li^ar, Berlin 1912. 

“ Notwehr und Neutralitdt, Berlin 1914. The American Institute of International 
Law, in its Declaration of Rights and Duties of Nations, of January 6, 1916, p. I, rejects 
categorically this alleged “law of necessity,” affirming that “the right to conserve 
the State’s own existence neither implies the right nor justifK^s the act of the State 
to protect itself or to conserve its existence by the commission of unlawful acts against 
innocent and unoffending States.” Carnegie, Washington 1916. 
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belongs not to the legal but to the political field. This theory is based 
mainly upon the teachings of prof. Friedrich Ratzel (1844-1904), and 
of the Swedish scholar, Rudolf Kjellen (1864-1922). The term “Geo- 
politik” is connected with the latter’s name, and tiic principal thesis 
of this “science” is that is it a destiny of some nations - because of their 
political location, small territory, lesser ability to organize their societies 
and their lesser talents in many respects compared with those of a 
neighboring big State - to be ruled by that stronger and better qualified 
State.^ A great number of books and other publications with the “Zeit- 
schrift fiir Geopolitik” as a leading organ, spread over Germany the 
idea that the destiny of its neighbors was to be dominated by Germany 
from the Atlantic coast to the Ural Mountains, and that Germany 
might aggrandize its “Vital space” at the expense of other States. This 
is Germany’s right and destiny for the benefit of the World; other 
countries have to accept this domination because it is the “Fundamental 
geographic law” which is a compulsory rule of conduct for them. It is 
clear then that the absolute sovereignty of the State is affirmed here 
again under a difl'ererit name. The more powerful has the right to 
extend his possessions taking away from the weaker his territories and 
abolishing his independent political organization. Power creates rights; 
power is law, and law is power. 

The “geopolitical rights” of Germany have been included into the 
Hitlerite national-socialist theories, wliich were the continuation of the 
old German nationalist claims and programs of conquest and domi¬ 
nation. The concept of absolute sovereignty of the State is stressed 
with more power than before the First World War. The national- 
socialist doctrine introduces into the law of nations - the legal nature 
of which it contests - the following two elements: 

1. The primacy of the nation over the State; 2. the race as a new 
objective foundation of international law and as a decisive factor in 
international relations. 

I'he law, according to Hitlerite doctrine, is not an arbitrary product 
of the State, it is independent of its will; it is innate, transmitted by 
blood, and it has its source in the legal conscience of a given racial 
group. A universal law can never exist, since there exist so many races, 

' Ratzel, Politische Geographic, 3rd ed., Berlin 1923. Ratzel was a true scholar, and 
so were many of liis disciples and followers in Germany and abroad (cf., e.g., Jean 
Brunh<^s, Human Geography, 1920), but his teachings have been interpreted by politi¬ 
cians and nationalist agitators in Germany in the sense of full freedom for the powerful 
to act in a given geographic region. Kjellcn’s theory was even much more politically 
exploited. See: Johannes Mattern, Geopolitik; Doctrine of National Self-Sufficiency arid 
Empire, Baltimore 1942. 



UNIVERSALIST AND NATIONALIST CONCEPTIONS 


49 


and each one has its innu(*nce on the legal conceptions of the respective 
nation. Hie international community does not exist, and international 
law should be limited to ('xternal measures of a rather technical nature, 
and to only a small part of international relations. As a legal system, 
international law is limited by irreconcilable liarriers which divide 
the peoples of the World. On the other hand, a true community may 
exist among p(^opl(‘S racially relaU'd to one another, and especially 
among those who have the same conception of honor, that means, 
among Germanic peoples. Universal law can govern various peoples 
only in case of its imposition upon them by c)n(‘ nation; and it is desirable 
that this nation be a full-cultured nation (Vollkulturvolk), possessing 
the highest human qualities. And this precisely is the status of the German 
nation, according to the Hitlerite doctrine. 

The racist-national State (ein volkischer Staat) is for itself the 
only judge of international relations, and in case of a dispute with another 
State, appeal should be made to pow-er in ord(T to reach the final 
solution. The old concepts of absolutes sovereignty are obviously 
maintained; each Stale recognizes only its own sovereignty.^ The Hitler¬ 
ite doctrine asserts also that only a relative equality may exist among 
States; colonies, e.g., should be given to those States which have the 
greatest expansive strength and vitality. The occupation of uninhabited 
territories should not be an equal right of all nations, but should be 
shared by the most able. “The national-socialist doctrine/’ - writes 
Hitler - “rejects the democratic idea of the masses, and lends to assign 
this Earth to the best people ... Only a sufficient space on this Earth 
can secure to a people free existence ... The frontiers of States have been 
traced by man, and can be always changed by man. The fact that a 
country was able to acquire an excessively large territory does not imply 
in any way a superior obligation for others to accept it for ever. It 
proves only the power of the conqueror and the we akness of the patient; 
and, it is exclusively with this power that law rests. ...the right to land 
and soil may become a duty if a great people is threatened by a break¬ 
down unless it extends its territories; and, particularly, when it is the 
case not of a small negro country, but of (xermany, mother of all life 
of all the present civilization.”^ 

One of the most important Hitlerite theorists of law, and drafter 
of constitutional laws, Helmut Nicolai, does not refrain from stating 

^ Gf. Helmut Nicolai, Die Grundlagen der neuen Verfassung, Berlin 1933. 

* Mein Kampf^ French eel. in Nouvelles Editions La tines, Paris, s.t. Mon Combat \ 
cf. pp. 412, 640, 641, 650-^52. 
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that “...the strong have the right over the weak; and have the right 
to demand that the weak give way to them, and that they relinquish 
land where the strong can settle and provide for their descendants.”^ 
It would not be difficult to demonstrate, point by point, that na¬ 
tional-socialism continued and implemented the most radical old 
German nationalist conceptions and the doctrine of the absolute sover¬ 
eignty of the State. One needs only to point out a substantial “progress” 
in the program of German expansion in the World: the nation, iden¬ 
tified with the common language, when united, would gather in one 
State all Germans in the territories outside, though around Germany; 
but the doctrine of the nation identified with the “common Germanic 
blood” intends to unite under the German rule all States of Germanic 
origin, including Great Britain, the Netherlands, the Scandinavian coun¬ 
tries and the major part of Switzerland; those countries would con¬ 
stitute Great Germany. Furthermore, the nations East of Germany, 
perhaps to the Ural Mountains, would be dominated by the race of 
the “supermen,” by the German “Vollkulturvolk.” Imperial Germany 
dreamed of a “Mittcleuropa,” of a Central Europe under the German 
rule, and even of a Pax Germanica, under which the whole of Europe 
governed by the German Reich would constitute one State. There 
would be in this State no room for international law since the internal 
law of Germany would rule the relations between the formerly indo 
pendent States, llie whole Pan-Germanic dream and the Pax Ger¬ 
manica plan, were embraced by national-socialist Germany with an 
absolute determination to reach the final result by smaller or bigger 
stages. And, with Pax Germanica firmly established in Europe, there 
would be an intercontinental showdown. Millions of Germans in 
extra-European countries would have their roles assigned to foster 
German plans. One may read about these Hitlerite plans in books, 
periodicals, and newspapers of the inter-War period, and during the 
first years of the last war. In effect, absolute sovereignty as a point of 
departure was supposed to lead to the abolition of the sovereignty of 
other States, and eventually of international law. 


^ Rassengesetzliche Recktslehre, Munich 1934, p. 20; cf. also Alfred Rosenberg, Der 
My thus des neunzehnten Jahrhunderts, and the writings by Evald Banse, Hans Grimm, 
etc. See for summary presentation of the Hitlerite doctrine: J. Fournier, La conception 
national-socialiste du droit des gens, Paris 1939 and Lawrence Preuss in Revue Gen. de 
Droit InL Publ. (RGDIP) 1935, pp. 669 ff. 



CHAPTER II 

THE DOMINANT THEORY OF SOVEREIGNTY 

1. TRADITIONAL DOCTRINE 

Since the late eighteenth century’^, the doctrine which maintains that 
international law is a body of rules governing the intercourse of inde¬ 
pendent States, and that sovereignty means the supreme power of the 
State inside its territory and its independence of any external authority, 
is called the classical or traditional doctrine, or even, colloquially, 
Vattel’s doctrine of international law. It is still the dominant doctrine, 
since most publicists of the pn?seiit time are its supporters. It differs 
substantially from the doctrine of absolute sovereignly insofar as it 
submits the State to the rule of international law. Sovereignty is the 
freedom of action of a State inside and outside its territory, but only 
within the framework of those rules of international Jaw which arc 
binding upon the State. These rules arc cither conventional - w’^hich tlie 
State cocreated w^hen concluding treaties with other States, or to which 
it acceded — or customary. The latter are binding upon the old States 
which co-crcated them by their tacit consent, and by their constant, 
uniform practice accepted as law;^ they arc binding on new States at 
the moment of their factual or formal admission into tlie community 
of States, also called the international community. 

There is, however, quite a substantial gradation in the opinions of 
publicists who accept the dominant theory with respect to the scope 
and the role of sovereignty in international law^ It may be said that 
some of the opinions range between the doctrine of absolute sovereignty 
and the doctrine of relative sovereignty, a term frequently applied to 
the concept of sovereignty as limited by international law. The teachings 
of Triepel, Meringhac, Dupuis and De Louter may serve as examples. 

Hans Triepel is the author of the so-called theory of “agreement” 

^ Gf. Art. 38, par. 1, p. (b) of the Statute of the ICJ: “international custom as 
evidence of a general practice accepted as law.” The phrase should be logically 
worded rather: “General practice accepted as law, as evidence of international 
custom.” Gf. also the pertinent elements of the definition of customary law, in the 
ICJ. Judgment of November 20, 1950, Asylum Gase, IGJ Reports 1950, pp. 276, 277. 
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or of‘‘Common consent” - in German; “Vereinbarnng.” He endeavors 
to reconcile - in a much more plausible way than Ji'Iliiurk - absolute 
sovereignty with international law, and finally, presents a theory which 
abandons absolute sovereignty. The will of the Slate, he asserts, is the 
source of int(*rnal law, but only the will of two or more Stat(‘s may be 
the source of international law. It is a common will, a unity of wills. 
International law which stems from this unity of wills is binding upon 
the Slates which have taken part in the “Vereinbarnng”; it is superior 
to the individual will of a particular Slate, and it may limit the State’s 
sovereignly. Triepefs theoiy do(!s not recognize any objective foundation 
of the rules of law independent of tln^ will of the Stales. Its truly weak 
point is, howev('r, that it bypasses the existence of rules of customary 
internalional law', generally recognized and respected, in the creation 
of which a newly constituted State has m‘ver taken part, but which 
are obligatory for that State when it becomes a member of the inter¬ 
national community. The participation of a State in a “Vereinbarung” 
depends, of course, always on its own sovereign will.^ 

Merignhac, who accepts the “self-limitation” theory, although 
stressing the binding force of international law, expresses some opinions 
in which he seems to be not far distant from the doctrine of absolute 
sovereignty. He affirms that the State w'orthy of the name is only such 
a State which is in a position to caiTy out in its international relations 
an individual policy which no one may supervise, and which the State 
can express by its absolute freedom in concluding international agree¬ 
ments of any kind, mainly alliances and ententes, and which policy 
can be backed, if needed, by the use of arms.^ 

Let us remember here that the German theory of absolute sover¬ 
eignty which tried not to deny the existence of international law, used, 
among others, the following definitions: Sovereignty is the power of 
a State to determine and to assign competences, including its own. It 
is the “competence of the competence.” Jellinck teaches that sover¬ 
eignty is the exclusive power to engage oneself by one’s own decision. 
He defines it shortly as the “uncontrollability” (Unkontrollierbarkeit). 
Laband defines sovereignty as the supreme power which is determined 
exclusively by itself. 

In the above mentioned statement by Merignhac, the same “Un¬ 
controllability,” professed by Jelinck may be seen. Nevertheless, 

* Cf. Triepel’s Volkerrecht und Landesrechty 1899, and “Les rapports entre le droit 
interne ct le droit international,” Hague 1923, t. I, pp. o2, 83. 

* Op. cit.y p. 164. 
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Mcrignhac takes a clear stand against absolute sovereignty when he 
explains that independence, considered as a synonym of omnipotence, 
should be banished, as also should sovereignty understood in the same 
sense be banished. ‘'But both, when limited by the observation of the 
rules of law, are consistent with a very just idea, and they state very 
ck^arly the situation of the State in its relations with the other members 
of the international community.’"^ 

Dupuis asserts that th(' sovereignty of States consists in exercising 
authority without being obliged to l)ow before any superior human 
authority. So\Treign Stat(\s exercise their authority over their terri¬ 
tories, and do noi recognize any autliority sii])erior to them. In this 
way they alTirni tlieir independence bec:ause to command as one 
pleases nurans to be independent. At the monnmt the States enter into 
mutual relations willi other States, there art' common interests and 
divcrgt'iit interests. States are free to practice their sovereignty, volun¬ 
tarily resigning from some of its attributes; but sovereignty, whicli 
enables the States to make engagements, permits them also to rehistr 
their consent to any measure which they do not like.^ Dupuis ridicules 
those publicists who want to banish the term “sovereignty” from inUa- 
national law without banishing its content. He stresses that the right 
of so\ er(agn States to liv(! in isolation is as obvious as the right of in¬ 
dividuals to live in solilud(‘. Th(‘ refusal of the State to open its territory 
to foreign penetration is as legitimate as is the refusal by individuals 
to enter into personal relations, or into business rc'lations w^ith persons 
whom they do no like or in wdiom they have no confidence. The pretext 
of a general interest contains too often a risk of its abuse to camouflage 
ambitions, pretentions, and aggression of the pow^caful in relation to 
the weak.® 

J. dc Louter believes that one can find the true expression of the 
sovereignty in the supreme power, which inside" the State subjects 
without any resiTvation to the State’s wall, all other powers, notwith¬ 
standing their origin, which asks for absolute obedit"nec, and which 
constitutes the source of any power exercised by its organs, and its 
subjects. Outside the State, sovereignty means absolute independence 
of all those with whom the sovereign State maintains relations on an 

^ Ibidem, p. 169. 

* Charles Dupuis, /> Droil des Gens et les Rapports des Grandes Puissances avec les aiitres 
Etats avant le Pacle de la SodHe des Nations^ Paris 1921, pp. ff. 

® Idem, “Regies g^ru^rales du droit dc la paix,” Ha»ue Rec.^ Vol. 32, pp. 5.*) IT. 
Vitoria would be certainly upset by Dupuis* challenge to the right oi'communication, 
and of society, which he considered as a rule of international law, based upon the 
Law of Nature. 
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equal footing. The idea of sovereignty has a preponderant value in 
international law, because it indicates this special quality of the States 
wliich secures for them a place which is uncontested, and which is in- 
contesteible among international legal persons or subjects of the law 
of nations.^ The last statement signifies that for De Louter there may 
exist other subjects of international law than sovereign States. 

In ord(T to establish the attitude of the dominant theory of inter¬ 
national law toward the problem of sovereignty, it is indispensable 
to make a perusal of “the teachings of the most qualified publicists 
of the various nations,” wliich, according to Art. 38 par. 1 (d) of 
the Statute of the International Court of Justice (ICJ), constitute for 
that C^ourt a “subsidiary means for the determination of rules of law.” 
It is, of course, not possible to quot(^ the statements concerning sover¬ 
eignty in international law of all, or even of the major part of the 
World’s outstanding publicists. Nevertheless, the attempt wall be made 
in the following outline to present as conclusive a picture; as possible 
under the circumstances. We will refer to the statements of the publicists 
of the twentieth century, and only a few opinions of the nineteenth cen¬ 
tury writers who influenced the succeeding generation of jurists will be 
included as an introduction to the perusal. 

The publicists whose opinions are reported below are divided into 
two categories: 

A. Publicists, who consider sovereignty to be a basic criterion of 
the State as a subject of international law^ and as a foundation of this 
whole system of law. According to their views sovereignty is the rule 
and limitation of sovereignty is an exception to the rule of international 
law. They base their conclusions on international treaties, on awards 
and judgments of international tribunals and courts, as well as on 
diplomatic practice. They stress, however, the respect of the principle 
Pacta sunt servanda, and the subjection of the State to international law 
which it co-created or to which it acceeded. 

B. Publicists who emphasize, in the first place, the necessity of in¬ 
creasing limitations of State sovereignty for the benefit of the inter¬ 
national community. They believe, nevertheless, in the incscapability 
of the concept of sovereignty as a quality of the State under the law 
of nations. They like to invoke treaties, and draft conventions furthering 
close international cooperation, as for instance those which tend to 
promote “European integration.” There arc in this category of publi¬ 
cists a certain number of those who do not consider sovereignty as a 

^ Op. cit., pp. 172 ff. 
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basic clement of the State. They regard it rather as an autonomy of 
the State or as a domestic jurisdiction reserved for the State by inter¬ 
national law, but subject to further restrictions together with the con¬ 
solidation of this law\ Some of them, looking at the concept of sover¬ 
eignty from the point of view of the ‘‘World interest,” consider it as 
a malum necessarium^ use^ful to some extent under the present international 
realities. They propose and foster plans for the “World State and World 
Government,” and their ideas are somehow related to those of the 
“reformers” of the dominant concept of international law without, 
however, a definite rejection of the sovereignty of States. 

The survey of the teachings of publicists concerning the concept of 
sovereignty will be divided into two periods: until the Second World 
War, and since that War. Tliis division which considers that War as 
a landmark is only partly mechanical. It is true that many of the dis¬ 
tinguished publicists, who started their creative work before the First 
War, continue to carry on their investigations most successfully after 
the Second War without having changed their basic doctrines. On the 
other hand, however, the horrors of the last War and the subsequent 
discovery of new weapons of massive destruction caused many publicists 
to recognize that an international organization with large legal and 
political competences is the only means to preserve international peace, 
and possibly, international justice. They believe that the traditional 
conception of sovereignty constitutes an element which slows down the 
progress toward closer international cooperation. Thus, they look at 
the problem of State sovereignty from the point of view of the necessities 
of the international community rather than from the point of view of 
Individual States. 

2. TEACHINGS OF PUBLICISTS UNTIL WORLD WAR II 

A. Indispensable Limitations of Sovereignty 
Henry Wheaton, writing 120 years ago, points out that the term 
“sovereignty” is sometimes used in a metaphorical sense, merely to 
denote a State, whatever may be the form of its government, whether 
monarchical, or republican or mixed. Sovereignty - he teaches ~ is 
the supreme power by which any State is governed. This supreme 
power may be exercised cither internally or externally. Internal sover¬ 
eignty is that which is inherent in the people of any State, vested in 
its ruler by its municipal constitution or fundamental laws. External 
sovereignty consists in the independence of one political society in 
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respect to all other political societies. It is by the exercise of this branch 
of sovereignty ~ Wheaton continues - that the international relations 
of one political society are maintained, in peace and war, with other 
political soci<’ti('s. “I’he law, by which it is regulated has, therefore, 
been called external public huv ‘droit public externe,’ but may more 
properly be termed international law.”^ Wheaton apparently lias taken 
the confusing and controversial term “external public law” from G. W. 
HegePs “Das aussenr Staatsrechl.” lie was under a certain spell of 
German sciemet^ when serving his country, the United States, as its 
diplomatic representative in Berlin, and greatly appreciated an out¬ 
standing German publicist, his contemporary, prof. Hcffter. Howi‘V(T, 
Hegel’s “External public law” signified the negation of the legal char¬ 
acter of international law, and the full subjection of international law 
to the municipal law of the; State, an idea which was alien to the great 
American. 

Justice John Marshall of the United States Supreme Court consider¬ 
ably influenced many jurists of his time, also in the field of the concc'pt 
of State sovereignty. He stated, already in 1825, that “the jurisdiction 
of the nation within its own t('rritory is necessarily exclusive and abso¬ 
lute. It is susceptible to no limitation not imposed by itself. Any re¬ 
striction upon it, deriving validity from external sources, would imply 
a diminution of its soven^ignty to the extent of the restriction, and an 
investment of the sovereignty to the same extent in that power which 
would impose such restriction. All exceptions, then^fore, to the full 
and complete power of a nation within its own territories must be 
traced up to the consent of the nation itself. They can flow from no 
other legitimate source.”^ The great jurist touched upon the problem 
of tlie divisibility of sovereignty, much discussed since Grotius, and 
also today by many scholars. He seems to admit that restrictions im¬ 
posed upon a State’s sovereignty by an external power docs not neces¬ 
sarily abolish this Slate as such under international law, but certainly 
takes away from it the quality of a “fully and completely” independent 
body politic. Justice Story, one of Marshall’s eminent successors, de¬ 
fined sovereignty in its largest sense as “the supreme, absolute, uncon¬ 
trollable power, the lus Summi Imperii, the absolute right to govern.”^ 

T. J. Lawrence maintains, that the conception of a sovereign or 
independent State implies “not only internal sovereignty, or the power 

^ Wheaton, Elements of International Law, Oxford 1936, pars. 19, 20. 

® 'riie Exchange v. Me Faddoii case, 1825. 

® Cherokee Nation v. Kansas RR Com.,; cf. Charles Pergler, Judicial Interpretation 
of International Law in the United States, New York 1928. 
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of dealing with domestic affairs, but external sovereignty also, or the 
power of dealing with foreign affairs.” The characteristics of a sovereign 
State, according to him, arc two. Its government must receive habiUial 
obedience from the bulk of the people, and it must not render habitual 
obedience to any earthly superior. Nevertheless, it is not lu ccssary. in 
order thcit a society may be a sovere ign Stat(‘, that its ruler or ruhas 
should never submit to the will of others. Such d(‘rerefU'e and submission 
is a condition of social life. “It is only when it becomes habitual, that 
the State so hampered cavases to b<‘ fully sftvtTeign.”^ This statenumt 
implies the possibility of the existence of States as subjects ofintiTnation- 
al law, although not “fully” sov(Teign. 

Kliiber asserts, that in the limited sense “which is admitted exclu¬ 
sively in tlie Law of Nations,” sovereignly is merely the independence 
of a State. He gives the name of inde])endeiit State to one which ( xer- 
cises by itself, indcpendt'ntly of its internal constitution and witliout 
foreign influence, the rights of sove reignty.- I.iszt underlines the duty 
of a State not to fbrg(‘t that in exercising its autonomy not onl)' outside 
but also inside its “circle of command” it is not isolated, but is a meml^er 
of a great community of legal persons having equal rights. .He defino^s 
sovereignty, considered as a quality of the Stale, as “the supreme ])ower 
to command, autonomous inside as well as outside, and not depending 
on any other superior y)Ower - supremo poiestas"'''^ 

According to P. PradicT-Fodcrc, (external sovereignty means the in¬ 
dependence of a State from other States. Fully sovereign Slates may, 
however, be submitted to certain limitations without losing their 
sovereignty.^ Strangely enough, Leon Duguit, the French scholar who 
denies to the State legal personality, and considers individuals as lh<‘ 
exclusive subjects of all law, may be placed Iutc in the category of 
publicists representing the dominant theory. He banishes the notion 
of sovereignty from internal public law, but recognizes the existence 
of “external sovereignty” which he defines as the “position of a govern¬ 
ment which in its relations with the governing people (les gouvernants) 
of a foreign society, docs not depend upon any government, and is 
neither a tributary nor a vassal nor under a protectorate.”*’ Since 
“internal sovereignty” does not exist for Duguit, his “external sover- 

^ Lawrence, The Principles of International I.mw^ 7th ccl., London 192 pp. 48, s)0. 49. 

® Droit des gens tnodeme de VEurope^ I’rendi ed. 1874, p. .^0. ^ 

® Franz von he Droit International^ French ed.. Pans 19.,o, pp. 54, < 7. 

* Traits de Droit International Public Europcen el Americain^ Paris 1885, p. 160. 

® Leon Duguit, Etudes de Droit Public, 1 . 1, Elat, le Droit Objectif ct la Loi Positive, 
Paris 1901, p. 394. 
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eignty” is suspended in the air. How a government which is not sover¬ 
eign inside its territory can be sovereign outside its territory is not 
convincingly explained by the distinguished publicist, who is very 
much quoted in legal literature, and who has a great many admirers 
but few followers. It seems that his colleague, Paul Fauchille, gives him 
a clear answer when he writes: “Autonomy or internal sovereignty is 
the basis, the support of external sovereignty. The second one could 
not exist without the first one.”^ For Fauchille, himself, the term “in¬ 
dependence” designates a sphere of the State’s own, exclusive action 
by which the State expresses and affirms its freedom in international 
relations. Independence means the exclusion of any interference of 
anyone else. Nevertheless, Fauchille, whose work was, before the Second 
World War, generally considered to be one of the standard textbooks 
in Europe, states that since the States apply a system of cooperation, 
rather than one of isolation, their sovereignty can only be a relative 
one. Internal or external sovereignty for him implies that there exists 
no one who possesses any power above the State; but this docs not 
mean that the State may do everything it wants to, that it can permit 
itself everything. A sovereign State, teaches Fauchille, is the sole master 
of its actions, but it is not free to perform all possible actions.^ 

Van Zanten believes that the inherent clement of sovereignty is that 
of the supreme power belonging to the State, which is exercised inside 
and outside the territory without interference of foreign or superior 
authority, and which recognizes the authority of international law.® 
Erich Kaufmann finds the essence of sovereignty in the position of the 
State as subject to restrictions connected either with the general fact 
of the coexistence of States, or with the relations between particular 
States. This is - he writes - the first sign of the elasticity of the meaning 
of sovereignty; secondly, the full power of the State is reestablished ipso 
iure alongside with the change or abolition of the limitations. “This 
contractibility and extensibility of sovereignty is the basis of internation¬ 
al law” - maintains the German jurist.* 

T. E. Holland teaches that among the characteristics which are 
possessed by a true State, “the most important is that of Independence 
or External Sovereignty in its foreign relations, as opposed to its internal 
sovereignty exercisable over its subjects.” Without the possession of 

^ Op, ciLf p. 224. 

2 Ibidem, 225, 454. 

2 “Le Probl^tme dc la Souverainet^ des Etats et le Droit International,” in Rev. 
de Droit International et de Ugislation Comparh, 1930, pp. 527, 528. 

* “Regies G<^ncrales du Droit de la Paix,” Hague Rec., 54, 1935, p. 359 ff. 
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the former as well as the latter kind of sovereignty - says Holland ~ 
a State does not come fully within the purview of international law, 
because the question for international law is whether, and how far, 
a political society is capable of discharging without the consent of a 
political superior, obligations tow'ards other political societies.^ The 
Earl of Birkenhead is in agreement with Holland, when he maintains 
that every society claiming admission to the law of nations, “must be 
a sovereign independent State, that is to say, its internal control of all 
persons and things within its territory must be complete and exclusive, 
and its external relations must be independent of the control of any 
other society. 

Jules Basdevant (today Judge and former President of the Interna¬ 
tional Court of Justice) emphasizes, that in using the term “sovereignty 
of the State,” one doers not mean that the State* e*scapes from the authority 
of any rule of law. One means only that the State* has no human au¬ 
thority established above it. The State is the supreme authority in the 
legal order of today - Basdervant writers - but the sovereignty, i.e., the 
first place in a given hicTarchy, the ultimate powe-r to dercidc, is not at 
all incompatible with the authority of international law. Ot\ the basis 
of the practice of inlcrnatie)nal law, affirms the great publicist, one arrive‘S 
at the conclusion that tlie sovereign State is subject to internatie)nal 
law. In this way, sovereignty of the State and the submission e)f the 
sovereign State to the authority of international law are two ( lements 
of the positive international order.^ 

During and after the First World War, various private associations 
of publicists proposed the limitation of sovereignty. The above men¬ 
tioned Declaration of the American Institute of International Law of 
1916, avoids mentioning the term “sovereignty,” and defines independ¬ 
ence as “the right to the pursuit of happiness, and every nation is free 
to develop itself without interference or control from other States, pro¬ 
vided, that in so doing, it does not interfere with or violate the rights 
of other States.”^ On "the other hand, L. Oppenheim, presenting his 
private outline of an Organization of the Society of Statesin nine points, 
suggests that “the Society is composed of all sovereign States which 
mutually recognize each other’s internal and external independence. ® 


^ Lectures on International Law, London 1933, pp. 62, 63. 
® International Law, London 1927, pp. 31, 32. 

3 “Ragles G(:*n6rales du Droit dc la Paix,” Hague Rec., 
580-584. 


1936, Vol. 58, pp. 578, 


4 

6 


Op, cit,, par. 11. 

The Future Law of Nations, 


Oxford 1921, par. 1, pp. 18, 19. 
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And Alvarez, in his outline of Codification of International I.aw, 
deems il necessary to apply again the concept of sovereignty: "We 
have not suppressed the notion of the sovereignty of States, to which 
the States attach an essential importance.”^ 

B, Demands for Stronger and Ever Increasing Limitations 
The diflerence between this category of writers and the previous one 
is very slight, if we take into consideration only those who promote 
constant but moderate restrictions on sovereignty. On the other sid(‘, 
however, llu' most '"progressive” writers are quite distant from the 
opinions of category as aliove. 

Westlake maintains, that independence, like every negative con¬ 
cept, does not admit dt'grees. Sovereignty is divisible; a group of men 
is fully sove reign, he continut'S, when it has no constitutional relations 
making it in any degree' dependent on any other group. If it has such 
relations, ‘"so much of sovtTeignty as they leave it, is a kind or degree 
of semi-sovereignty, thougli the constitution may not call it by name.” 
1 hus, the independence and the “full” sovereignty of a State arc for 
him identical, but "'it would b(^ an abuse of language to speak of semi¬ 
sovereignty as partial independence'.”^ The eminent British publicist 
apparently does not believe in the absolute unity of the concepts of 
sovereignty and independence although his dt'finition of the “full 
sovereign group” connects sovereignty tightly with independence of 
any other group of men. He mentions the constitutional relations of 
dependency, but not those which might exist according to provisions 
of international law. Could a “semi-sovereign” State be independent 
at the same time? 

Bluntschli asserts that sovereignty does not mean either absolute 
independence or absolute freedom because States are not “absolute 
beings” but persons whose rights are limited. It does not depend on 
the “bon plaisir” of a State to respect or to reject international law. 
A State can pretend only to an independence and freedom which are 
compatil)le with the necessary organization of humanity, as well as 
with the independence of other States or with the mutual relations of 
the States.® An analogous opinion is expressed by Field and Fiore. The 
former says, that the independence and freedom of every nation, i.e., 

* La Codification du Droit IntermiionaL Expose de motifs et projet de dklaration sur les 
donnks fondarnentalcs et les grands principes du droit international de lavenir. 

^ The Collected Papers of John Westlake on Public International Law, eel. by L. Oppen- 
hciin, Lomlori 1914, p. 87. 

^ Le Droit International Codifie, French ed., Paris 1870, pp. 52, 81. 
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its sovereignty, are not in any sense absolute; but, on the coTUrary, 
they are limited by the equal freedom and independence of otlu rs as 
well as by the conventions to which the nation is a party.* The latter 
holds that the freedom which every State enjoys in relations witlj other 
States rests in the legal power within the limits traced by inter national 
law to carry out its activities without any obstruction from otlter States/- 
Bluntschli, Field, and Fiore included their conceptions of sovereignty 
in their projects of codification of international law. 

Pillet defines soveieignly as a body of p(>\v(‘rs wducli are iieccssary^ 
to the Stale in order to fulfill the functions imposed u])on it, i.e., to 
render to the citizens these services ‘Svhich only the State can render, 
and also those services w hich it can render better than anyone else.”^ 
One of the greatx^st French publicists, Pillet gives us here a rather 
philosophical definition, and not a juridical one; it lacks the necessary 
precision, and thus has no validity for legal theory. 

Bourquin expr(‘sses liis profound conviction that the old conception 
of sovereignty is bending under the pressure of the new tide. On all 
sides the needs of the collectivity of Slates attack it, and gradually, 
and still more (mergetically the concept of the “World interest” rises.* 
According to Le Fur, sovereignty is the right of th(‘ State to b(j obliged 
or directed only by its own will within the limits of the law', and ac¬ 
cording to the purposes it is supposed to achieve. External sovcTcignty 
should rather be called independence; and this iridependenc<, Lc Fur 
writes, as well as internal sovereignty are never absolute; they have 
sometimes to bow bcTore the necessities of the relations with other 
States and before the common good of a large community, i.e., of the 
international community or “Society of States.”*^ It may be remembered 
that prof. Le Fur was the leading authority in the Modern School of 
Natural Law. 

Verdross gives a concise definition: “Sovereignty is exclusively direct 
dependence on international law.”® Dealing with the prolfiein of 
subjects of international law, we will have to come back to this definition. 

J. M. Yepes affirms that sovereignty in the sense accepted by the 


^ David Dudley Field, ProjH d^un Code InlernalmnaU French cd., Paris (iand, 1881, 
p. 8, Art. 12. ... . . . , , 

® Pasquale Fiore, Droit International Codijie. el sa Sanction Juridique, Irencli ed., 
Paris 1890, p. 105. 

3 Antoine Pillet, “Recherches sur Ics Droits Fondamentaux dcs Etats,” m Rev. 
Gen. de Dr. Int. Pub. (RGDIP), Paris 1898, and 1899; in this writer’s opinion, it is 
one of the most profound and incisive studies on the subject. 

* Op. cit., p. 104. 

® Louis le Fur, op. cit,, p. 63; also Hague Rec.y Vol. 41, 1932. 

• Die Verfassung der Volkerrechisgemeinschaft, 1926, p. 108. 
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American nations is the political power which the State may exercise 
over a determined territory in order to impose its will upon this territory 
and upon the inhabitants whether they are citizens or foreigners; on 
the other hand, sovereignty is the capacity of the State to enter into 
all kinds of relations with other members of the “international legal 
community” without the necessity for the State to be represented or 
authorized by any foreign State. The Latin American publicist believes 
that it is impossible to conceive of a State without implying the concepts 
of personality and sovereignty. But sovereignty may be neither absolute 
nor unlimited; it is limited by objective law which imposes upon the 
State, on the one hand, the obligation to respect the rights of the human 
person and of the moral law, and, on the other hand, the obligation 
to subordinate its particular interests to the general interests of the 
international community.^ Another eminent Latin American publicist, 
Bustamante, asserts that independence, autonomy, sovereignty and 
political freedom arc different names for the same right; and they have 
identical meaning. Independence of international legal persons is the 
capacity or right to take and to implement decisions in all kinds of 
matters in which they are interested, on the condition, that these de¬ 
cisions do not suppress the law on which they are based.^ 

J. W. Garner points out the unwillingness of States to surrender any 
portion of their own freedom of action, such as would involve a limitation 
of “what is popularly regarded as their sovereignty.” Absolute sover¬ 
eignty is for him unthinkable. The sovereignty of each State is limited 
by the system of international law, which is admitted to be a part of 
the municipal law of every State that has been received into the family 
of nations.^ 

The two following publicists, among others, oppose the use of the 
term “sovereignty” in international law: 

James Brown Scott maintains that this term belongs only to the 
constitutional field, and that the term “independence” should take its 
place in international law. “Why try to limit international sovereignty, 
writes the great American publicist, which docs not exist, and why 
not use the term “independence,” which has a well defined meaning, 
instead of “sovereignty” which, if used in both constitutional law and 
international law, can provoke confusion.”^ 

^ “Les Probl^mes Fondamentaux du Droit dcs Gens cn Am^rique,” Hague Rec., 
1934, Vol. 47, p. 33. 

* Op. ciL, French cd., pp. 217, 220. 

* Recent Developments in International Law^ Calcutta 1925, pp. 643 ff. 

* Scott, Le Progris du Droit des Gensy Paris 1934, p. 360. 
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Strupp also recognizes sovereignty in municipal law; but he wishes 
to replace it by “clear concepts in international law, according to 
circumstances, as ‘unlimited capacity for action,’ ‘independence,’ 
‘power of the State’.” He thinks that “in this way a Babylonian termi¬ 
nological chaos which exists a propos of sovereignty would disappear.” ^ 
It seems that Strupp believes that instead of trying to establish a ju¬ 
ridically clear and precise meaning of the ancient term “sovereignty,” 
it is better to replace it by several other terms, which, in their turn, 
would again become objects of terminological confusion. The term 
“unlimited capacity for action” or the “power of the State” are terms 
which are also used in the terminology of public municipal law, and 
they might, it seems, provoke much more confusion between terminol¬ 
ogies of internal and international law than does “sovereignty” to-day. 

"I he disquieting question of the limits of the restrictions on sover¬ 
eignty beyond which the State under limitations would cease to exist 
as an independent political entity, is often raised in writings of publi¬ 
cists. It is still the subject of an important controversy which after the 
Second War constitutes one of the capital problems of the theory of 
international law in connection with the plans of regional, continental, 
and even intcr-contincnlal, and World integration. Distinction, how¬ 
ever, should be made between the limitations of sovereignty imposed 
by one State on another State for the former’s benefit, and the limitations 
accepted voluntarily by the sovereign State as a member of an inter¬ 
national organization or of a group of States united for common j^ur- 
poses on an equal footing. This problem was, for example, touched upon 
in the much quoted statement which Viscount Finlay made in 1924 
in the House of I.ords. He maintained that: “It is obvious, that for 
sovereignty, there must be a certain amount of independence, but it 
is not in the least necessary, that for sovereignty there should be com¬ 
plete independence. It is quite consistent with sovereignty that the 
sovereign may in certain respects be dependent upon another Power; the 
control, for instance, of foreign affairs, may be completely in the liands 
of a protecting power, and there may be agreements or treaties, which 
limit the powers of the sovereign even in internal affairs without en¬ 
tailing a loss of the position of a sovereign Power.” ^ 

This is an assertion which it is impossible to admit from the legal 
point of view, although it could be backed by some opinions of Grotius 

1 Strupp, "Regies G^n^rales du Droit International de la Paix,’’ Hague Rec,, \ ol. 
43, 1934; also p. 40. ^ i i 

* Duff Development v. Government of Kelaten and Another; cf. Hackworth, 
Digeity op. city Vol. I, p. 51. 
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and VatU'l. Foreign affiiirs “completely in the hands of a protecting 
power” make the protected country neither sovereign internally nor 
independent exte rnally. International agreements require, as a rule, 
int(TTial m(‘asures and actions for their implementation; it is in the 
territory of the signatory powers where, as a rule, the treaties an: exe¬ 
cuted. Whoever concludes international agreements must be in power 
to iniplernent them inside the country. I'o be sure of the preponderant 
position of the protector, Viscount Finlay uses the adjective “com¬ 
pletely,” which should mean that the allegedly “Sovereign Pow(t” 
has no role or influence whatsoever in framing its international relations. 
Viscount Finlay has in mind, of course, the status of colonial “sover¬ 
eigns,” and he certainly would not like to apply the same interpretation 
of sovereignty and independence to the status of a European Power, 
including his own great country. What is striking in Viscount Finlay’s 
opinion is the fact that it could be stated as recently as 1924; this opinion 
is referred to by other jurists even more recently. 

Tlie problem of the relationship between independence and sover¬ 
eignty will be discussed again in one of the following paragraphs of 
the present study. However, it is an interesting thing to recall in this 
connection the opinions of several judges of the Permanent Court of 
International Justice (PCIJ) in 1931. These opinions, being individual 
opinions, did not constitute a part of the Court’s judgment, and, there¬ 
fore, they may be considered not as an evidence of the international 
practice, but as opinions of outstanding publicists. 

In the case of the Austro-German Customs Union before the PCIJ 
in 1931, Dionisio Anzilotti, in his concurring opinion, aflirms that in¬ 
dependence is really not more than the normal condition of State, 
according to international law; it may also be described as sovereignty 
(suprema potestas)^ or external sovereignty, by which is meant that the 
State has, over it, no other authority than that of international law. 
Restrictions upon a State’s liberty, whether arising out of ordinary 
law, or contractual engagements, do not, as such, in the least, affect 
its independence. As long as these restrictions do not place the State 
under the legal authority of another State, the former remains an in¬ 
dependent State, however extensive and burdensome those obligations 
may be.^ 

The Judges Adatci, Kellog, Rolin-Jaequemyns, Hurst, Schucking, 
Van Eysinga and Wang took a different stand in their common dissent- 

^ PCIJ, Scries A/B, 41: Customs Regime between Germany and Austria, Advisory 
Opinion, September 5, 1931, pp. 57, 58. 
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ing vote in the same case. They expressed the opinion that a State 
would not be independent in the legal sense if it were placed in a con¬ 
dition of dependence on another Power, if it ceased itself to exercise 
within its own territory the summa polestas or sovereignty, i.e., if it lost 
the right to exercise its own judgment in coming to the decisions 
which the government of its own territory entails. Restrictions on its 
liberty of action which a State may agree to, do not affect its inde¬ 
pendence, provided that the Stale does not thereby deprive itself of 
its organic powers.^ flie controversy seems to concern here the degree 
rather than the substance of limitations, but this degree has a substantial 
importance for theory and practice. 

3. TEACHINGS OF PUBLICISTS SINGE 1945 


A, Indispensable Limitations of Sovereignty 
The Statement concerning the international law of the future, “pre¬ 
sented as a community of views, formulated after thorough and repeated 
consultation,” by about 150 American and Canadian jurists and other 
scholars, in 1944, provides in Postulate 3, that “The conduct of each 
State in its relations with other States, and with the Community of 
States is subject to international law, and the sovereignty of a State 
is subject to the limitations of international law.”^ This statement re¬ 
mains in agreement with the traditional concept of sovereignty. 

Passing to individual publicists, let us quote them in a chronological 
order of their writings. 

Quincy Wright defines sovereignty as “the status of an entity subject 
to international law, and superior to municipal law.”® He firmly states 
that, in the legal sense, national sovereignty, by preserving the dualism 
of international law and municipal law and the independence of systems 
of municipal law, even at the expense of logical harmony and with 
some danger of juristic conflict, facilitates national legislative experi¬ 
mentation, international competition and progressive civilization. The 
word “sovereignty” — wTites the distinguished scholar — is capable of 
causing war, civil and international, but used intelligently, it might 
establish conceptions of value to jurists and administrators in the task 
of maximizing human satisfaction.^ 


® Ibideniyp.n, , i 

1 The International Law of the Future ; Postulates, Principles and Proposals, Y>/QS,hm%Xon 1 944. 
® Mandates under the League of Nations, p. 28S. 

^ A Study of War, Chicago 1944, Vol. II, Gh. XXIV: Sovereignty and vVar, cf. 
pp. 896, 898, 906, 907, 922. 
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According to Potter, sovereignty docs not preclude subjection to law. 
It precludes only subjection to law made by another, to law dictated 
from an external source, subjection to the will of another. Voluntary 
surrender of sovereignty is, therefore, entirely compatible with the 
doctrine of sovereignty.^ 

L’Huillicr and Redslob both consider sovereignty as an indispensable 
quality of a State under international law. The latter stresses the “ jeal¬ 
ous” attachment of States today to their independence, and he believes 
that the States arc far distant from accepting the negation of their 
independence; he cites in this connection the inter-American decla¬ 
rations of Buenos Air(!S, December 1936, Lima, December 1938, and 
Chapultepec, March 1945.^ 

The analysis of the jurisprudence of the International Courts leads 
Georg Schwarzenberger to the conclusion, that this jurisprudence 
leaves no doubt that the Courts ‘"regard the independence of the sover¬ 
eign States as one of the cornerstones of the existing individualistic 
system of international law.”^ Speaking about the important problem 
of the limits of the limitations of sovereignty^ as we should like to call it , 
he affirms that it cannot be denied that at a certain point it becomes 
a sheer formalism to argue that a restriction on the exercise of sovereign 
rights accepted by a treaty cannot be considered as an infringemimt 
of sovereignty. Then a position may have been created, a propos of 
wliich Judge Hudson wrote, that the theoretical sovereignty remaining 
in the State consenting to such limitations of its independence, “is 
shorn of the last vestige of power,” and that “a ghost of a hollow sover¬ 
eignty cannot be permitted to obscure the realities of this situation.”^ 

Hudson’s point of view seems to be particularly timely after the 
Second World War with the system of Soviet satellites, legally inde¬ 
pendent, “the ghost of a hollow sovereignty” of which should not 
obscure the realities of the situation. Having in mind Hudson’s state¬ 
ment, Schwarzenberger asserts, that even if such “realistic” interpre¬ 
tation of the law^ should lead to the conclusion that in a case of this 
kind a State may have ceased to be a sovereign State or to exercise 
sovereignty in a certain territory, it still remains true that any indc- 

' Pitman B, Potter, An Introduction to the Study of International Organization^ New 
York 1948, pp. 188, 192. 

* L*HuiIlier, op, cit,, p. 40; Redslob, TraitS,,., op. cit., pp. 73, 74. 

* International Law as Applied by International Courts and Tribunals, New York 1950, 
p. 53. 

* Manley O. Hudson, Separate Opinion, Lighthouses in Crete and Samos Case, 
PCIJ, Series A/B, No. 71, 1937, p. 127. 
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pcndtrnl State is entitled to sign away sovereign rights to this extent.^ 
Tht! distinguislied publicist may then be und(!rstood to recognize the 
sovereignty of State as going so lar as to authorize' the State to resign 
sovereignty, and thus to commit suicide as a State under international 
law. This phenomenon can easily happcai when a Slate enters into a 
federation and loses its international personality. Sovereignty here 
has the power not only to agree to the restrictions imposed upon it, 
but also to its self-anniliilation. There may be, however, other cases 
(putting aside the vanishing international ])rotectoratcs, where this 
phenomenon occurs) in which such a self-annihilation is in fiict pro¬ 
voked by a pressure from outside, as e.g., in the case of Lithuania, 
Esthonia and Latvia in 1940. 7he theory of international law should 
then look at the probh'm of the sovereignly, which abolishes itself 
totally, with utmost restraint, checking the legal and factual conditions 
of such dt'cisions from the point of view of the right of peoples to self- 
determination. Schwarzenbergers statement, although adequate in its 
substance ~ as it seems to this writer - should not encourage the treat¬ 
ment of that problem in ahstracto. The right of the Statx' to self-annihi¬ 
lation as a legal person of international law belongs to the' sovereign 
State, but under a series of conditions making the operation legal and 
just. SchwarzcnbcrgcT ascertains realistically that “The consent, which 
the weaker side gives to a treaty imposing unilateral burdens on it, 
creates the formal compatibility between de iure sovereignty, and de 
facto hierarchy of States.”^ Ttiis is undoubtedly an unchallenged truth 
of international relations. 

The realistic approach to the concept of sovereignty is shared also 
by professors Giraud and de Visscher. 14ie former holds that sover¬ 
eignty should be fought first by its opponents on th(' moral and political 
plane where a decision is made in the matter. The light on the juridical 
plane could only attain a success fictitious rather than real.^ De Visscher 
ascertains that it is still repugnant to the doctrine to admit the per- 
sistance in the realities of international relations of a concaqjt of sover¬ 
eignty which, in certain aspects, contradicts that doctrine. He affirms 
that neither the provisions of the Covenant of the League of Nations 
nor those of the Charter of the United Nations brought an important 
change in the discretionary power of the States in the field of the inter¬ 
ests which are considered by the States as vital. Practice proves that 

^ Op, cit,, p. 58. 

® A Manual of International Law, London 1952, p. 29. 

* Emile Giraud, “Le R^jet de I’ld^e de Souvcrainct(5,” in Im Technique et les Principes 
du Droit Public — Etudes en VHonneur de Georges Scelle, Paris 1950, Vol. I, p. 253. 
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States do not cease to find in the idea of “exclusive competence” a 
refuge against the intervention of international organs.^ 

In the opinion of Marcel Sibert, the freedom of a State implies the 
right of internal autonomy, and the right of independence or external 
sovereignty. External sovereignty, ruled by principles of public inter¬ 
national law, implies the existence of autonomy. Although sovereignty 
is a characteristic attribute of the State, meaning that in our time there 
exists no authority above the State to exercise the power of command, 
sovereignty docs not mean that the State may permit itself to do every¬ 
thing. Here, Sibert repeats the above quoted opinion of professor 
Fauchille.2 

K.R.R. Sastry affirms that it would be useless to ignore the part 
played by sovereignty in the organized international society of to-day, 
or to deny its influence in practical politics.'^ In the same sense, the 
importance of the concept of sovereignty in present international 
relations is stressed by Paul Guggenheim. He says that notwithstanding 
the opinions of authors opposed to the maintenance of the notion of 
sovereignty in international law, it is indispensable to find a designation 
for the particular and important phenomenon of the direct subjection 
of an entity to the customary law of nations. This immediate subjection 
may be called by various names, but it seems advisable, Professor Gug¬ 
genheim says, to use the term “sovereignty” usually applied in inter¬ 
national conventions. The notion of independence is, according to 
him, identical with that of State sovereignty.^ 

Oppenheim-Lauterpacht assert that apart from international law, 
there is as yet no superior authority above sovereign States. Though 
the individual States are sovereign and independent of each other, 
though there is no international government above them, there exists 
a powerful unifying factor, namely their common interest. Sovereignty 
is supreme authority, an authority which is independent of any other 
earthly authority. A State in its normal appearance docs possess in¬ 
dependence all-round, within and without the borders of the country. 
Yet there are States in existence which certainly do not possess full 
sovereignty, and arc therefore named not full sovereign States. Such 
imperfect international personality - the eminent authors continue - 

^ Charles de Visscher, ThSories et RialiUs en Droit International Public. Paris 1953, 
pp. 128, 133. 

2 Op. cit., Vol. I, pp. 248-250. 

® Studies in International Lau,\ Calcutta 1952, p. 49. 

^ “Les Principes dc Droit International Public,” Hague Rec,, Vol. 80, 1952, pp. 
83, 84. 6 
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is, of course, an anomaly, but the very existence of States without full 
sovereignty is an anomaly in itself.' The consequence of the last rea¬ 
soning should then be ~ as it seems — the non-recognition of this kind 
of States as States und(T international law, although they could enjoy 
a partial international personality. 

Sovereignty of the Slate means today for L. G. Starke the residuum 
of power which it possess(!S within the confines laid down by inter¬ 
national law. In a practical sense, Ik* believes, sovereignty is also a 
matter of degree. Some States enjoy more power and independence 
than other States. This leads to the familiar distinction between in¬ 
dependence of sovereign States or entities, and non-independent or 
non-sovereign States or entities, for example prolectorats and colo¬ 
nies.^ 

Loewenstcin points out, that sovereignty has maintained, with near 
unanimity, its rank as the cornerstone of international law and inter¬ 
state relations. He stresses the doubhr standards with which the Soviets 
arc operating in this field, and underlines also the ‘‘conservative attitude 
of the United States toward potential limitations of its sovereignty.” 
He then concludes (p. 1 of his Conclusions), that sovereignty, as the basic 
concept underlying contemporary international law, is a legal term of 
universally recognized meaning.^ Tauno Suontausta also affirms that 
the notion of sovereignty is of utmost importance for legal purposes in 
international relations. It is comprehensible that the false and illogical 
conception of absolute sovereignty is condemned, but it seems necessary 
to maintain the concept of sovereignty which is still admitted without 
hesitation in jurisprudence and in international diplomatic practice.^ 
The above quoted opinions of the American scholar, Loewenstcin, and 
of the Finnish scholar, Suontausta, are identical in their contents with 
the statement of the Austrian scholar, Verdross, who asserts that the 
concept of relative sovereignty is in full agreement with the law of 
nations. It is even a characteristic quality of the law of nations to tie 
up independent States into one legal community. Sovereignty, he 
stresses, is founded upon positive law.® All three opinions were expressed 
almost simultaneously, although in no connection with one another. 
It should be remembered that relative sovereignly means sovereignty 

' International Law^ London 1953, Vol. I, pi^. 6, 12, 114-116. 

* An Introduction to International Imw, London 1954, p. 86. 

* Kurt Loewenstcin, “Sovereignty and International Law,” AJIL, Vol. 48, 19:.)4, 
pp. 222, 227, 243. 

* La Souveraineti des Etats, Helsinki 1955, p. 39. 

® Alfred Verdross, Volkerrecht, Wien 1955, pp- 8, 9. 
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limited by those provisions of international law which are binding 
upon the State. 

The conservative position of the highest American authorities in 
international law in respect to the restrictions on sovereignty, may be 
found in the two following statements: 

In regard to one of the exceptions contained in the declaration of 
the Union of South Africa of September 12, 1955 concerning the ac¬ 
ceptance of compulsory jurisdiction of the International Court of 
Justice - according to Art. 36/2 of the Statute of that Court - M. O. 
Hudson says, that “This represents a victory for the United States, as 
it is one of the few times that the power of the United States to deter¬ 
mine what matters are within the Court’sjurisdiction has been copied.”^ 
It should not be forgotten, however, that Judge Hudson is one of the 
greatest supporters in the world of international arbitration and 
justice. At the same time, George A. Finch writes in the conclusive 
part of his appraisal of the achievt^ments of the American Society of 
International Law: “On the other sidc‘ of the ledger, the menace of 
internationalism to the continuance of the present community of nations 
composed of independent States, subject only to international law in 
the conduct of their intercourse, has become more ominous since World 
War Two. Its infiltration into the Unitc'd Nations and some of its 
organs and agencies, poses the serious problem of keeping that organ¬ 
ization within its legitimate sphere of international concern, and of 
preventing it from overlapping into matters which are within the 
domestic jurisdiction ofany State as expressly written into its Charter.”^ 
Finch accepts and respects international obligations of the State, but 
wants them to be contracted in the full exercise of the State’s sover¬ 
eignty without the possibility of any pressure by international organ¬ 
izations or foreign States. 

B, Demands for Stronger and Ever Increasing Limitations 
In an interesting statement Rene Dollot points out that, after the Second 
World War, the situation in the fields of international relations and 
of political World Organization may be characterized by an increasing 
interdependence of States which has, as its consequence, a parallel and 
progressive limitation of their sovereignty. This sovereignty has a 
tendency even to change its character.® 

1 “T he Thirty-Fourth Year of' the VV^orld Court,” AJIL, Vol. 50, 1956, p. 15. 

2 “I'hcAmerican Society of I n teriiationalLaw 1906-1956,”^J/L Vol.50,1956,p.312. 

® “L’Orgauisalion Politiciuc Mondialc ct Ic DeSclin de la Souvcrainet6,” in RGDIP, 

Paris, t. 50, 1946, pp. 28 ff. 
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The problem of how far the sovereignty of a State may be limited 
without the abolition of its character as a State under international 
law is investigated again by Hyde. He claims that “the management 
of foreign aflFairs may, however, be lodged in any appropriate quarter, 
and even confided to a State that is other than, and fonngn to the country 
that professes to be one. Independence is not essential.”^ He quotes 
the above mentioned statement of Viscount Finlay. He also cites the 
legal situation of the Free City of Danzig during the inter-war period 
and, surprisingly enough, Article 6 of the German Decree of March 16, 
1939 pertaining to the assumption by the governmimt of the German 
Reich of the protectorate over the provinces of Bohemia and Moravia, 
in order to prove, that a State may exist as a subject of international 
law, although deprived of independence.^ The distinguished scholar 
certainly departs from the sovereignty doctrine of American States and 
of the bulk of American writers. It seems obvious that Hitler’s au¬ 
thoritarian decree cannot be considered as an international instrument, 
and that the legal status of the “Protectorate of Bohemia and Moravia” 
was not one of an international personality, but one of a non-self- 
governing colony. The text of the decree is clear on that score. States 
under protectorate are generally not considered as subjects of inter¬ 
national law, and the management of the foreign affairs of one State 
by another State is considered as the main legal feature of jorotectoratc. 
This writer is in full agreement with Kelsen, when he stales that the 
State placed under protectorate loses its quality as a State in the sense 
of international law, because it ceases to be subjected only to interna¬ 
tional law, being subjected instead to the national law of the State 
exercising the protectorate.^ 

Hyde’s teachings in this matter reverses the modern concept of 
sovereignty and independence; his belief that “independence is not 
essential” for a State in the sense of international law is all the more 
interesting as he has in mind the limitations of independence imposed 
not by an international organization, but by an individual foreign 
State. It may be the influence of Grotius and Vattel wliich caused Hyde’s 
statement, but both these writers had to deal with quite different politi¬ 
cal and personal conditions. Hyde’s theory could be defined as the 
willingness to conciliate the colonial system of administration with 
international law, as we have seen it in Viscount Finlay’s statement. 

^ Charles Cheney Hyde, International Law, Chiefly as Interpreted and Applied by the 
United States^ Easton 1945, Vol. 1, p. 22. 

® Cf. Department of State, Press Releases^ March 25, 1939, p. 220. 

* Principles of International Law, New York 1952, p. 111. 
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However, in some private international quarters Finlay’s and Hyde’s 
point of view seems to be accepted. In the above mentioned Yearbook 
of International Organizations for 1956/57 we may read, under a title 
of a chapter (in French): “Sovereign States and their participation in the 
great inter-governmental institutions,” the names of the following 
States: in Asia-Bahrein, Brunei, Maidive Islands, Katar, Koveit, 
Muscat and Oman; and in Oceania - Tonga. The listing of those coun¬ 
tries among the sovereign States is inconsistent even with the informa¬ 
tion concerning their participation in inter-governmental organiza¬ 
tions. It appears that Brunei, Katar, Koveit, Muscat, Oman and Mal- 
dive Islands do not belong to any of those organizations.^ 

Henry Rolin adopts a position somewhat similar to that of Hyde. 
He affirms that the character of a sovereign State should be recognized 
in every community which is politically organized in a territory, and 
which irrevocably possesses the competence to secure by itself, at least 
in average cases, the defense of its interests in relations with other 
States or international organizations. If a State has partially cut off 
its competence by conferring certain powers either on international 
organs, or even on a foreign State, and if for all otheu' matters it main¬ 
tains the competence to act in an autonomous way, “international 
politics will admit that sovereignty exists.” Here Professor Rolin leaves 
the field of Law, and passes into the political field. However, the Belgian 
scholar stresses that “Cheney Hyde pushed too far” in the opinion 
just quoted above.^ Rolin’s viewpoint is not quite clear on the legal 
plane insofar as: 

1st, he does not differentiate clearly enough between the abandon¬ 
ment by a State of a part of its competence in favor of an international 
organization, or in favor of an individual foreign State. In the first 
case, however, the State remains equal to all other members or to the 
bulk of other members of the organization (every kind of inequality 
must be agreed upon by every member when signing or ratifying the 
pertinent international instrument), and the limitations of its powers 
are carried out not for the benefit of an individual foreign State but 
for the common good of a collectivity of States. In the second case, 
the foreign State is obviously superior, to a greater or lesser extent, 
to the State which transferred upon it a part of its powers; 

2nd, professor Rolin does not specify the kind and nature of the 
abandoned powers, especially in the case where these powers pass to a 

' Op, ciL, Bruxelles 1957, p. 231. 

* “Lcs Principes de Droit International Public,” Hague Rec., Vol. 77, 1950, p. 326. 
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foreign State. If a part of the supreme power of a State in the legislative, 
administrative or judicial fields inside its territory is transferred to a 
foreign State, or if a State ceases to be the highest autliority for its 
citizens, that authority becoming a foreign State and not an internation¬ 
al organization, or still further, if the State’s army or external affairs 
are not only factually, but also legally in the hands of a fore ign States, 
it seems impossible to recognize that State as sovereign under the tradi¬ 
tional concepts of sovereignty and international law. The case of 
I^uxcmbourg, quoted by professor Rolin - a country universally recog¬ 
nized as a sovereign State despite the abandonment in favor of Belgium 
(in a treaty concerning the economic union of 1921) of its power to 
conclude commercial treaties - is not conclusive. The pertinent agieo 
ment is a revocable one; the relations of both countries are based upon 
a close economic cooperation, and from the legal, as well as factual 
point of view, nothing could be stipulated by Belgium, which would 
engage Luxembourg, without a clear consent of the latter. 

Charles Fenwick stress(‘s the impulse, which in our times the doctrine 
of sovereignty received from Latin American States. As for himself, 
he favors strong limitations of sovereignty. He uses the terminology 
“Internal and external independence,” and asserts that trxtcrnal in- 
dt^pendence is “a necessary condition of membership in the community 
of nations, being the principal test of possession by a State of a separate 
international personality.”^ Sovereignty might be defined - according 
to Professor Fenwick - as the independent pi'TSonality of the State in its 
relations with other members of the international community. None 
the less, he thinks that if the term “sovereignty” is to be continued in 
use “in spite of the legal inconsistency of its literal acceptation, then 
it must be used with greater care than has been the case in the past. 
States can obviously not be above the law, and at the same time subject 
to it,” concludes the eminent publicist.^ 

In his Memorandum submitted to the International Law Commis¬ 
sion, the Secretary General of the United Nations admits that “Sover¬ 
eign and independent States” arc the principal - though not exclusive -- 
subjects of international law.^ 

The International Law Commission, for its part, does not mention 
sovereignty in the Draft Declaration of Rights and Duties of States. 


^ International Law, New York 1948, pp. 29, 42. 

2 Ibidem, pp. 249, 250. _ , , , 

* Survey of International Law in Relation to the Work of Codification of the Internalwnal 
Law Commission. Memorandum submitted by the Secretary General, Pari II, p. 1.1, 
par, 27 — “Subjects of International Law,” New York 1948. 
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Nevertheless, the contents of tlie traditional concept of sovereignty can 
be found in that Draft. Its (wo first Articles stipulate that every State 
has the right to independence and hence to exercise freely, without 
dictation by any other State, all its legal powers, including the choice 
of its own form of government (Art. 1), and that every State has the 
right to exercise jurisdiction over its territory and every person and 
things therein, subject to the immunities recognized by international 
law (Art. 2). For many governments the following provision of Article 
14 of tlie Draft seems to contain too great a restriction on sovereignty: 
“Every State has the duty to conduct ils relations with other States in 
accordance with the principle that the Government of each State is 
subject to the supremacy of international law.”^ The willingness of the 
International Law Commission to deal with the project of determining 
the rights and duties of States beginning with its first session is quite 
significant, and not less significant is the fact that the Draft still pertains 
to the theory of international law, and not to the practice. 

Returning to individual publicists, let us quote (he statement by 
Judge Alejandro Alvarez who - mentioning that some jurists propose 
to abolish the concept of sovereignty of States, which concept they con¬ 
sider as extinguished - claims that this is a mistake. He ascertains that 
this concept has its foundation in the national sentiments and in the 
psychology of peoples, which means it has deep roots.^ 

Jessup affirms that “Sovereignty in its meaning of an absolute, un¬ 
controlled State will, ultimately free to resort to the final arbitrament 
of war, is the quicksand upon wdiich the foundations of traditional 
international law are built,” He does not reject the concept of sover¬ 
eignty as such. “Once it is agreed, that sovereignty is divisible,” he 
writes, “and that, therefore, is not absolute, various restrictions on, 
and relinquishments of sovereignty may be regarded as normal and 
not stigmatizing,” The distinguished publicist admits, that “Sovereignty 
in the sense of exclusiveness of jurisdiction in certain domains, and 
subject to overriding precepts of constitutional force, will remain a 
usable and useful concept...Thus, professor Jessup pronounces him¬ 
self in favor of progressive restrictions on sovereignty but, in no way, 
in favor of its abolition. 

Qiiadri accepts the concept of sovereignty limited by international 

^ U. N., Report of the International Law Commission, covering its first session, April 
12 - June 9, 1949; Fourth Session, Suppl. lO/a/1925, New York 1949. 

* Corfu Channel Case, Judgment of April 9, 1949; ICJ Reports 1949, Individual 
Opinion by Alejandro Alvarez, p. 43. 

® Op, ciL, pp. 2, 41. 
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law, and at the same time condemns the “absurd” idea of an absolute 
sovereignty. “Not one State in the World, even the most powerful, is 
"legibus solutus’.”^ 

J. L. Brierly very reluctantly accepts the concept of sovereignty; he 
points out “the curious metamorphosis which transformed the doctrine 
of sovereignty from a principle of internal order, as Bodin and even 
Hobbes had conceived it, into one of international anarchy.” He thinks 
that the proper usage of the term “independence” is to denote a status 
of a State which controls its own external reflations without dictation 
from other States. Ind(fp(!ndcnce - he contends -- is a negative term; 
we cannot legitimately infer from it anything whatsoever about the 
positive rights to which a State may be entitled. Independence docs 
not mean freedom from law, but merely freedom from control by other 
States.'** 

Finally, C. W. Jenks states that the concept of sovereignty, though 
frequently reasserted, especially by new and newly influential members 
of the international community, has already clearly evolved from one 
of freedom from external control to one of full status, but subject to 
the law; and this new conception has received an increasing measure 
of recognition in th(' judgments and opinions of the International 
Courts.^ 

However, it seems to this writer, that it is not a “new conception” 
which receives an increasing measure of recognition by international 
Courts. The concept of relative sovereignty or sovereignty limited by 
Natural Law (with the School of Natural Law) and by positive law 
(with the positivists) - seems to be identical during the last four cen¬ 
turies. It seems that there has been nothing new in the judgments of 
international Tribunals and Courts since the nineteenth century in 
respect to the problem of sovereignty. Putting aside the idea of absolute 
sovereignty implemented by absolutist rulers from the sixteenth to 
nineteenth centuries, and preached by German nationalist writers and 
politicians, the traditional ~ the classical, or dominant doctrine - still 
maintains its viewpoint that only those provisions of international law 
are binding on sovereign States which have been accepted by them; 
but once accepted, they limit the sovereignty in the respective field, 
and are above the State’s will. The sovereign State under the inter- 

* Ronaldo Quadri, “Le Fondement du Caract^re Obligatoirc du Droit Inter¬ 
national Public,” Hague Rec., Vol. 80, 1952: Kssai d’une T'ht^orie Ril^aliste, pp. 621-625. 

2 The Law of Nations^ Oxford 1955, pp. 46, 121, 122. 

* “The Scope of International Law,” British Yearbook of International Law 1954, 
London 1956, p. 12. 
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national law of today is still master of its acts; it can enlarge as well 
as reduce the scope of its economic, political, and legal intercourse 
with other States - according to its own will - but with full respect for 
the conditions which international law sets up for such changes in in¬ 
ternational relations. This point of view is shared today by international 
Tribunals and Courts. 

The above summary review of the “teachings of the most highly 
qualified publicists of the various nations” is certainly very incomplete. 
Many outstanding publicists of the various nations, though most highly 
qualified, have been omitted for purely technical reasons. The purj)ose 
of this perusal is, however, to draw a general picture of the important 
features of the dominant doctrine of sovereignty in international law. 

4. DIVERSITY OF TERMS FOR SOVEREIGNTY 
The development of the science of international law and of intc'rnational 
law itself since the sixteenth century contributed to tlu* use in theory 
and practice of the term “sovereignty” with various, and often, quite 
different connotations. This phenomenon, still in existence at the pre¬ 
sent time, gives rise to terminological confusion which unneccessarily 
complicates the already complex issue. 

The term “sovereignty” when applied both in constitutional and 
international law has different meanings: 

(a) in the municipal field it means the supreme power of the people 
under modern constitutions, and is currently used in the practice and 
theory of constitutional law, in the expression “national sovereignty” 
or “sovereignty of the people,” to express the idea that all power in 
the State stems from the people as the only sovereign of the State. 
Pcaslce ascertains, after having examined the constitutions of the States 
of the World of today, that from the point of view of the source of the 
sovereign power, sovereignty rests in the people under the Constitutions 
of sixty-six nations, and in eleven more nations it rests in a sovereign 
and the people;^ the term “sovereignty” is constantly used in these 
constitutions. The title of “sovereign” bestowed upon the monarch in 
democratic countries is only a remnant of the historic past. In fact, 
the monarch is subject to the sovereignty of the people which is for 
him the supreme power - as it is for all persons in the country, both 
physical and legal. However, the term is still used in official correspond¬ 
ence between various governments - and also - in international in- 

' Op, cit,, Vol. 1, p. 5. This represents 85 % of nations, and 95 % of the World’s 
population. C^f. p. 6 about “sovereign rnonarchs.” 
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struments, such as treaties, etc. It adds to the terminological confusion 
since it is strongly rooted also both in the journalistic, and in the every¬ 
day language of writers and educated people. 

(b) in the municipal field also, such expressions as “internal or terri¬ 
torial” and “cxtiTiial sovereignty,” or “territorial and personal sover¬ 
eignty” are permanently in use. They mean the supreme power of the 
State over its territory and its inhabitants (internal or territorial sover¬ 
eignty), and the supreme authority of the State in many respects over 
its citizens living outside the State’s territory (personal sovereignty). 

(c) the term “sovereignty” may also be used in constitutions of 
nations in the meaning which it has in international law. The Preamble 
of the French Constitution of 1946 (ut supra) announces, e.g., that “on 
condition of reciprocity, France accepts the limitations of sovereignty 
necessary to the organization and defense of peace.” Still in a sense 
related to international law, the term is used in Art. 7 of the Italian 
Constitution (ut supra) of 1947, which reads: “The State and the 
Catholic Church are each in its own sphere independent and sover¬ 
eign” ; 

(d) in the municipal field, the term is also used to designate some 
entities and institutions independent of any other authority, and subject 
only to the rule of the laws of the State. The Supreme Courts of various 
countries, e.g., in the United States and PVance, call themselves “sover¬ 
eign.”^ The States composing the federal State of the United States 
also constantly and currently apply the term “sovereignty” in respect 
to themselves. In the field of international law, the term may also be 
used in the sense of the sole dependence of an arbitral tribunal or court 
on the law, and its independence of anybody or anything else;^ 

(e) in international law, the term “external sovereignty” is used to 
express the independence of the State from any other authority on 
Earth; 

(f) the term “internal and external independence” should mean in¬ 
dependence of anybody in internal or external matters of the State; 

(g) quite often, the expressions “independent sovereignty” or “in¬ 
dependent sovereign” 3 are used by publicists and other jurists who rec- 

' Cf. Basdevant, Hague Rec.^ Vol. 58, 1936, p. 578. 

® Cf. for example the expression used by the Arbitrator Eugene Borel: “L’Arbitre 
statuant souverainement”; United Nations, Reports of International Arbitral Awards, 
Vol. I, p. 611. 

® Cf. e.g., the correspondence between the British Foreign Office and Law Officers 
concerning the position of Rajah Brooke of Saravak, in 1853-1856. The term “in¬ 
dependent sovereignty*’ is understood there as the “independent absolute power ” 
It is constantly us<5i in that correspondence as well as the term “independent sover- 
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ogiiizc “semi-sov(Tcign States,” and, by implication, also the legal 
existence of “dependent sovereign States,” which is a clear conlradictio 
in acliecto; 

(h) the term “sovereignty” is either used to embrace both the supreme 
power of the SlaK^ over its territory and inhabitants, and the inde¬ 
pendence from any other power, or, in the expression “sovereignty and 
independence,” it means only the supreme power inside the Slate’s 
territory; 

(i) the term is also used to express only the internal autonomy of 
the State or the State’s “domestic jurisdiction,” or “reserved domain,” 
the concepts of which will be analyzed in one of the following chapters; 

(j) following the recent practice of international law, the doctrine 
of that law also employs the unfortunate expression “sovereign equal¬ 
ity,”^ which fuses in one concept the notions of sovereignty and 
equality, and requires a thorough explanation in order to be rightly 
understood. This unnec(^ssary new name only increases the existing 
terminological confusion in the field. The inadequacy of the new term 
was realized at the San Francisco Conference in 1945. In this connection 
the Rapporteur of Committee 1 to Commission I, writes: “I hope, that 
the Commission will feel satisfied wdth paragraph 1, as is presented by 
the Committee after w^e put before it the explanation that was made 
in support of that text. The Committee voted to use the terminology 
‘Sovereign equality,’ on the assumption, that it includes the following 
elements: 

(1) that States arc juridically equal; 

(2) that each State enjoys the right inherent in full sovereignty; 

(3) that the personality of the State is respected as well as its terri¬ 
torial integrity and political independence; 

(4) that the State should under international order comply faith¬ 
fully with its international duties and obligations.”'^ 

The Rapporteur apparently considered the expressions “juridical 

eign,” which is supposed to mean an independent monarch. See: Sir Arnold McNair, 
“Aspects of Stale Sovereignty,” British Yearbook of International Law 1949, London 
1950, pp. 20-31, 35. Many outstanding British publicists recognize the existence of 
dependent sovereignty as e.g. Lord Finlay (ut supra). Hyde’s and Rolin’s (of the 
USA and Belgium) statements might be also interpreted in that sense. 

^ The term was used first in the Declaration of Four Nations, Moscow October 
30, 1943, par. 4. Cf. Documents on American Foreign Relations, Vol. VI, 1943-1944, also 
Dumbarton Oaks Proposals Washington October 7, 1944, Gh. II, par. 1 about the 
principle of sovereign equality. It was included in Article 2, par. 1 of the UN Charter. 

* Cf. Documents of UN Conference, San Francisco 1945, Vol. VI, Commission I, 
Doc. 944, 1/1/34/1. - Cf, criticism of this terminology in Goodrich and Hambro, 
Charter of the United Nations, Boston 1949, pp. 99, 100. 
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equality” and “full sovcn^ignty” as self-explanatory. The latter term, 
however, is also confusing even in the light of the review of doctrines 
in this field. Does it m(‘an absolute sovereignty? It would seem so, but 
it certainly does not. Docs it mean the recognition of the existence of 
non-full sovereign States under international law? Again the answer 
must be negative. It means, rather, the supreme, unchallenged power 
of the State inside its territory’^, subject only to limitations voluntarily 
accepted by the State in its international agreements. 

It seems to this writer, that for the sake of semantic clarity, and logical 
order in the usage of the terminology connected with the problem of 
sovereignty, the following expressions should first be eliminated: 

(a) the expression “internal and external sovereignty” since sover¬ 
eignty, meaning supreme powTr, may only exist and exists in fact 
with independent States inside but not outsider the State, unless it is 
meant in the sense' of “personal sovereignty” which belongs to the field 
of municipal law. I’he term “external sovereignty” should be all the 
more rejected from th(! vocabulary of an international lawyer since it 
is inconsistent within itself, and thoroughly illogical. If one speaks about 
external sovereignty, one may be asked: “External sovereignty over 
whom?” And if this sovereignty were really a supreme authority over 
a body politic, then the relationship between this body politic and the 
sovereign State would be based upon the internal law of that State. 
Under such circumstances, the sovereignty, called external, would 
again become only the internal sovereignty of a State over some autono¬ 
mous entities dependent on this State’s supreme power. Even in the 
system of international protectorates based formally on an international 
treaty, and being, in fact, only one of the methods of colonial admin¬ 
istration, no rule is ever mentioned which would place the protected 
country under the protector’s sovereignty. On the contrary, the theory 
is maintained that the State under a protectorate status is still a sover¬ 
eign State, and that only its capacity for international action is limited, 
or in other words, the exercise of its sovereignty is placed in the hands 
of the protector. There is no “external sovereignty” in this case cither. 
It sounds like a paradox, but it seems to be true that sovereignty, if 
“external,” draws the external body politic into the internal field of 
the State, and thus abolishes its externality. Some authors, as we have 
seen above, equate “external sovereignty” with independence, which 
also seems illogical since independence is a negative concept, and 
sovereignty is a positive one; 

(b) the term “internal and external independence.” The query is: 
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internal independence of whom? It is an awkward expression to 
indicate the State’s independence of a foreign authority in dealing 
with internal matters. The terms “domestic jurisdiction” or “reserved 
domain” seem to be much more adequate to express that idea. Internal 
independence could not, of course, mean independence of the State’s 
government of any other internal authority since this problem would 
belong to the municipal field and not to international law. Independence 
being only “external,” the term “external independence” should be 
considered as a tautologism, and thus eliminated from juridical ex¬ 
pressions ; 

(c) the term “independent sovereignty” which is redundant unless 
we admit the existence of a dependent sovereignty, and this - in this 
writer’s opinion - would be a conlradictio in adiecto. It should be pointed 
out, that the theory according to which a State, although dependent, 
might be recognized as a sovereign State from the point of view of 
international law, is not able to hide the abolition of the sovereignty 
of an independent country by the respective colonial power under a 
h^galistic formula. That theory could also serve as a reason for intro¬ 
ducing into an international organization the dependent countries as 
sovereign States, and thus enable the State, their true master, to dispose 
of their votes in that organization. The old-fashioned colonialism has 
almost vanished, and its last vestiges are quickly disappearing under 
the generous eye and humanitarian aid of the former colonialist Powers. 
But the new colonialism, embracing ten ancient States in Europe only 
might largely profit by the theory of the “dependent sovereign” States; 

(d) the term “sovereign equality” is unacceptable for the above 
mentioned reasons. However, it is apparent that the elimination of that 
expression from international usage would be difficult now because it 
is, unfortunately, snowballing, and is used in an ever increasing number 
of international treaties and other diplomatic instruments. 

It remains for us to deal here with the terms: “sovereignty,” “sover¬ 
eignty and independence,” and “independence,” as those which could 
be accepted, and among which a reasonable decision should be made 
in choosing one to remain as the only term to be used in order to express 
the meaning of sovereignty in theory and practice. 

5. SOVEREIGNTY AND INDEPENDENCE 
The expressions “sovereignty and independence” or “sovereign and 
independent” are used constantly in international practice, and to 
such an extent, that it would be impossible and also superfluous to 
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quote examples of them. It suffices to read newspapers in order to 
ascertain that almost every day this terminology is used by scholars, 
diplomats, and newsmen. Treaties apply the expression systematically, 
sometimes even in an exaggerated way, as for instance, in the State 
Tr(!aty for the Reestablishment of an Independent and Democratic 
Austria, concluded in 1955 between the USSR, USA, Great Britain 
and France on the one side, and Austria on the other side.^ Article 1 
carries the title: “Reestablishment of Austria as a Free and Independent 
State,” and speaks about Austria as a sovereign independent, and demo¬ 
cratic State. Art. 2 is entitled “Maintenance of Austria’s Independence,” 
and spf^aks about independence and territorial integrity. The title of 
Art. 3 mentions independence; Article 4 speaks of sovereignty and in¬ 
dependence, and so forth.^ 

The theory of international law must then answer the question why 
this duality of terminology, and why not use only “sovereignty” or 
only “independence”? Is sovereignty inseparable from independence, 
and vice versa? 

In this writer’s opinion both notions are inseparable. Sovereignty 
means independence, and independence implies sovereignty. A State 
which is legally deprived of the supreme power over its territory and 
inhabitants depends on a higher power, and, ipso iure^ is not independent; 
factual situations are not taken into account here. On the other hand, a State 
which is legally independent of any foreign State or external power 
is ipso iure sovereign; it has the supreme power in internal matters since 
no superior authority exists above it. 

International relations are, on the one hand, dependent on the in¬ 
ternal needs and interests of the States in the economic, political and 
other fields, and, vice versa, these relations exercise influence on the 
internallifeofaState. A State, the foreign affairs of which are managed 
by another State, would not be free to act in the legal, administra¬ 
tive and judicial fields inside its territory. Its economic and political 
life would remain under the pressure of the rules of international law, 

^ Treaty signed in Vienna, May 15, 1955, in force July 27, 1955. Cf. AJiL, V'ol. 
49, Oct. 1955, pp. 162 ff. 

® In his declaration of October 22, 1956, Dr. Adenauer, Prime Minister of Western 
Germany stated: “The German Government and the German people respect without 
reserve Austria’s integrity, neutrality, independence and sovereignty.” CJf. Ntw Tork 
Times, Oct. 23, 1956. 

In the Annual Digest and Reports of Public International Law Cases, edited by Judge 
Hcrsch Lauterpacht (now Sir Ilersch Lautcrj>acht) for the year 1948, we see par. 11 
entitled: “Sovereignty and Independence,” London 1953, p. 7; in the Digest for the 
year 1949, par. 11 carries the same title, 1954, p. 12. In the previous volumes, 
and in the last volume, published in 1956, the same terminology is used. 



82 


THE DOMINANT THEORY OF SOVEREIGNTY 


to the creation of which the State has not contributed. There are still 
some writers who believe in the so-called semi-independence of States. 
Their number, however, is diminishing. We have already spoken about 
the inadequacy of such a notion from the logical and juridical point 
of view. 

There are also some publicists who affirm that sovereignty as the 
supreme power over the territory and inhabitants may exist without 
the State’s independence, at least in three situations: 1st, States per¬ 
manently neutral which are sovereign inside the territory, but which 
have lost a part of their independence in their relations with other 
States; 2nd, federal States; 3rd, States under mandate, protectorate, 
tributary States, etc. For this third category, they refer to Grotius and 
Vattel;^ we have already dealt with this problem. 

However, it is generally accepted that a Member-State of a federal 
State, whatever may be its internal organization and autonomy, has 
no international personality, being representi^d in international relations 
by the central government of the federal State. All constitutions of 
federal States impose in that field the authority of the central govern¬ 
ment upon the member-States. The term “sovereign States” used by 
those member-States to determine their legal situation is not consistent 
with the legal and factual realities; it is a remnant of the past in which 
those States were either separate sovereign bodies, or sovereign members 
of a confederation of States. They do not exist as Stcitcs under inter¬ 
national law. The case of Ukraine and Byelorussia, admitted to the 
United Nations and to other international organizations as full-lledged 
members, will be discussed later. 

A Stale under perpetual neutrality has its freedom of external action 

status,but aW States are also restricted 
in their independence by a net of treaties and by the rules of customary 
international law, the counterpart of the restrictions on their independ¬ 
ence being the analogous, or corresponding restrictions on the inde¬ 
pendence of the other contracting party, or parties. In the case of a 
perpetually neutral State, tin- State is not authorized to bccomt- a 
party to international agreements connected with military purposes; 
it may not take part in any military alliances, or in the politics connected 
with these dliariccs. If the perpetually neutral State is authorized and 
obliged by international treaties to protect and to defend its neutrality 
^ in cpcndenec by its own military means, its situation is more in- 
epen eni t an that of a State, the independence of which rests in 
^ Cf, Korowicz, La Souverainetd..,, op. cit., pp. 49.-54, 
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the hands of the Powers which guaranteed its perpetual neutrality. It 
is contended, nevertheless, that the restrictions on the neutral State’s 
independence, being unilateral in nature, detract from it the quality 
of an independent State. This contention may be answered by pointing 
out that all other States bound by the rules of international law con¬ 
cerning the legal status of perpetual neutrality have duties and obli¬ 
gations toward the neutral State, w^hich this State does not have toward 
them; they must not only abstain from influencing the politics of that 
State in any direction, but they arc also obliged to protect it against 
any intervention in its internal affairs, or any aggression against it by 
a foreign power. These obligations of all other States may be considered 
as a substantial equivalent to the duties and obligations of the perpetu¬ 
ally neutral State. 

If wc admit that independcnct* has a broader meaning than sover¬ 
eignty, and thus implies sovereignty, why should we not eliminate 
“sovereignty” from international law terminology, and replace it by 
“independence”? In the opinion of this writer, this should not be done 
for, at least, the two following reasons: 

1st, Independence does not mean sovereignty, it implies sovereignty. 
As was noted above, it is a negative concept: the State is independent 
of any other State, and may not receive orders from anyone. Sovereignty 
means supreme power, and is a positive concept expressing the idea 
of what the State is authorized to do, and of what is its legal compe¬ 
tence. In today’s international relations each State is extremely inter¬ 
ested in the internal politics and activities of its neighbors; its security 
and independence call for this interest. International organizations on 
the other hand, endeavor to supervise the internal activities of a State 
as, for example, its policy toward its citizens and other inhabitants of 
its territory, its military preparations, its policy of indoctrination 
against its neighbors, etc. They endeavor to check and supervise those 
internal activities of the State on the legal basis of international obli¬ 
gations contracted by that State. In connection with this kind of action 
by the League of Nations or by the United Nations, the term “domestic 
jurisdiction” or “reserved domain” is used to indicate the exclusive 
power of a State to deal with matters belonging to that jurisdiction 
or to that domain. 

Connecting the term “sovereignty” in its narrower sense (that of 
the supreme power of the State over its territory and inhabitants) with 
“domestic jurisdiction,” publicists and diplomats speak about the 
restrictions imposed by international organizations upon the sover- 
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eignty of States. In this case, it is not the question of the State’s inter¬ 
national relations, or of its foreign policy, but of the State’s internal 
matters, of its internal laws, of the activities of its administration, and 
even of its judicial organs. Speaking about interference in the internal 
affairs of a Stale, writers and drafters of international agreements 
currently use the expression of the interference in or with a State’s 
sovereignty. The term “independence” would not be precise enough 
to determine that legal situation, although in those cases the substance 
of independence and of the sovereignty in its narrower sense would be 
clearly engaged. 

2nd, “Sovereignty,” meaning overlordship, the supreme power over 
a territory, cannot be replaced by “independence” for semantic as well 
as linguistic reasons. How, for example, in the commonly used expression 
“sovereignty over territory A. or ov^er an island B. belongs to the State 
C.” could the term “sovereignty” be replaced by “independence”? In 
thousands of international cases during the last century various States 
claimed, and other States contested the sovereignty over a territory. 
Today, for instance, the problem arises of the sovereignty over the 
Antarctic areas. Could we say, in that case that there is a dispute about 
the “independence” of a State over Antarctica? Of course, it would 
be impossible. 

The whole problem of terminology might be adequately solved by 
an agreement reached by publicists, which could also influence the 
practice of international law. If there is general consent about the defi¬ 
nition of sovereignty as the supreme power of a State inside its territory 
and its independence of any foreign power or authority, consistent with 
international law binding upon the State, the battle of expressioas 
(“la querclle de mots” as called by Basdevant) would be finished. This 
definition is in agreement with the traditional, and still dominant 
doctrine of international law in this field. It seems that the term “sover¬ 
eignty” which has become familiar not only to jurists but to all educated 
people should be maintained as an exclusive expression for the socio¬ 
political and legal phenomenon involved. However, taking into con¬ 
sideration the consistent and almost uniform use in practice of inter¬ 
national law of the expression “sovereignty and independence,” its 
usefulness may be admitted insofar as it indicates that the State is the 
highest authority in its municipal sphere and that its will decides, in¬ 
dependently of any other authority, the scope and the character of its 
international relations and engagements. In this terminology, the stress is 
put on bothsubstantial elements of the traditonal concept of sovereignty. 
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As a conclusion of the terminological controversy summarized above, 
it may be submitted that the term “sovereignty” should be exclusively 
applied because it means both sovereignty stricto and independence, 
and that as an alternative the expression “sovereignty and independ¬ 
ence” may also be accepted. Consequently, the illogical and juridically 
inadequate expressions like “internal independence” or “external 
sovereignty” (in the sense of international law) and others as mentioned 
above should be abandoned once and for ever. 

Some publicists of great authority believe that instead of “sover¬ 
eignty” or “independence,” or both together, the term interdependence 
should be used.^ It seems, however, that interdependence is a factual 
matter and not a legal one. States arc interdependent politically and 
economically, and more so with the progress of modern civilization,^ 
Nevertheless, if they are legally independent, they do not depend legally 
on one another, but rather, taken together, they depend on tlie legal 
rules commonly created, or acceded to by them ■ which means they 
depend on international law. International law is conditioned by inter¬ 
dependence of States, and it rules their intercourse. Interdependence 
implies equality of States, and equality implies legal independence. 
A State must first be independent in order to be able to enter into 
legal relationships with other States based on interdependence. 

Finally, it seems needless to stress that juridical (legal) sovereignty 
does not always correspond to political n^alities, i.e,, to the political 
and economic position of a State in its relationship with oth<.‘r States, 
or with on(* single Slate. A State independent from the point of view 
of international law may be, in fact, shorn of any kind of independence 
by a powerful neighbor, whose satellite it became under politiccil com¬ 
pulsion. 


* Gf., c.g., J. B. Scott in Le Progris du Droit des Gens, Paris 1934; cf. also the Draft 
Declaration concerning international law of the future, accepted by the Ccxiification 
Committee of the International Law .Association, in June 1932; art. 2 of that draft 
states that the basis of the relations between the incinbei*s of the international com¬ 
munity is interdependence. 

* Gf., e.g., Francis O. Wilcox, The United Nations in an Interdependent World, De¬ 
partment of States Publication 6445, Washington 1957; sf)mc paragraphs arc entitled : 
Political Interdependence, Economic Interdependence, The Interdependence of 
Human Rights. Gf. Also Art. 76/c, of the UN. Charter, according to which “the 
basic objectives of the Trusteeship system ... shall be ... to encourage recognition 
of the interdependence of the peoples of the world.” 



CHAPTER HI 


OPPONENTS OF THE SOVEREIGNTY OF STATES 

1 . THE LEGAL PERSONALITY OF THE STATE 

The State as a legal phenomenon is the principal subject of the science 
of public (constitutional) law. At the same time, it is considered as 
the basic point of departure for the science of international law. Both 
sciences analyse the essence of that phenomenon, they define it, and 
they contain a number of doctrines which are concerned with the 
problem of the State. The science of international law generally accepts 
the concepts elaborated by the science of constitutional law, but insists 
upon the independence of the political body called the State. This body 
politic should consist of a territory, of a population permanently settled 
in that territory, and of a government being the supreme power over 
that territory and its inhabitants, and independent of any external 
authority. Such is the concept of the State under international law as 
accepted by the dominant theory today. 

It is not possible to enter here into the examination of, and to present 
an outline of the various doctrines concerning the State. Let us only 
make a concise perusal of some definitions given by international 
lawyers, starting with the classics of international law. The definition 
by Grotius has already been mentioned above. Pufendorf sees in the 
State a moral person, that means a legal person whose will is formed 
by the sum of many wills, united on the basis of their conventions, and 
considered as the will of all; this will is, therefore, authorized to be 
served by the strength and abilities of all individuals in order to achieve 
peace and common safety.^ 

Vattel affirms that Nations or States are political bodies, societies 
of human beings, united in order to achieve together their salvation 
and advantages. '‘This Society is a moral person,” he states.* Burlama- 
qui, having legal (moral) persons in mind, writes that one considers 
these societies as bodies, and one calls them moral persons because they 

1 Op. ciU, L VII, C. II, par. 13. 
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are animated by only one and the same will. “This refers especially to 
the body political or the Statc.’’^ It should be stressed that all three 
definitions of the great masters of the science of international law affirm 
that the State is a moral person. 

Let us quote now some modern publicists. For Meringhac, the State 
is a moral (legal) person, the first and the most necessary of all legal 
creations.2 Esmtin and Berthelemy consider the State as the juridical 
personification of a nation.^ Hauriou sees in the State the personification 
of a nation, that means, the nation considered as a subject of law.* 
Orlando considers the legal personality of the State as the essential 
basis of the science of public law,® and Nys states: “the nature of the 
person-State conceived as the personification of the collectivTty unites 
almost all suffrages.”® Fauchille considers States as political bodies, 
independent and in a position to maintain relations with one another.^ 
Anzilotti teaches that States arc the social groups permanently estab¬ 
lished in a territory, subject to a unitary power, and completely in¬ 
dependent of each other. States are political bodies, sovereign and 
independent, according to Anzilotti. A member-State of a federation 
is not a State under international law because it is subject together 
with other States of this kind to a common power.® 

Lc Fur, citing the usual three elements of the dominant conception 
of the State in international law (territory, population, and sovereign 
authority), claims that the only sure criterion of the State is “the 
complete independence in that sense that for a sovereign State there 
exists no bond of legal dependence on another State.”® Devaux enumer¬ 
ates the following necessary elements of a State: “1st, population, or 
human collectivity, 2nd, territory, 3rd, public power: personality, 
political organization, independence, sovereignty.”^® 

Liszt maintains that the State as an international legal person possesses 
legal capacity, that means, it is the subject of international rights and 
duties. International capacity, bound to the idea of sovereignty - he 
writes - contains first the capacity to oblige oneself and to create by 


^ Op, ciu, Vol. 1, p. 187. 

• Op, city p. 117. 

® Esmein, Eliments de droit constitutiormel, p. I; Berthelemy, Traite ilementaire de droit 
administratif, 

^ La Souveraineti nationale, Paris, pp. 1, 143, 149. 

® Principes du droit public et constitutionel^ French cd., Paris 1907, p. 17. 

• Droit international publicy 1904, p. 335. 

’ Op, cit,y pp. 223, 224. 

« Op, city p. 42. 

• Op, cit,y pp. 60,61,67. ... ^ 

Jean Devaux, Traiti ilimentaire de droit international public, Paris 1935, p. 65. 
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means of declarations of will legal situations, active and passive.^ And 
Verdross defines the sovereign State as a complete and permanent 
human collectivity with full autonomy which is bound by a legal order, 
directly subject to international law, regularly effective in a determined 
territory, and which regularly observes the rules of the law of nations J 

American and British publicists stress, in most studies, the three 
elements of the concept of the State, which is taught as the dominant 
doctrine in the schools of law all over the World. We have referred 
mainly to the definitions of French publicists in order to be able to 
present against their background the theory of the great French publi¬ 
cist, Leon Duguit. 

2. NEGATION OF THE LEGAL PERSONALITY OF THE STATE 

The conceptions of Leon Duguit, first presented in his work about the 
“State, Objective Law and Positive Law,” Vol. 1, (1901), and “State, 
Governing People and Agents,” as a second volume (190!^),® intended 
to oppose the German subjectivist and voluntarist doctrines which 
recognized the will of the State as the exclusive source of any law. 
Duguit’s theory provoked a strong reaction from most theorists of 
public law^, but it contributed to the deeper penetration of the science 
of law into the problem of the State. This theory, although belonging 
rather to the field of constitutional law, is summarily examined in this 
study since it has greatly influenced the “new currents” in the theory 
of international law, and constituted the most radical assault in legal 
literature on the State’s sovereignty and personality. Duguit’s doctrine 
is called by his followers “positivist theory” since he affirms that it is 
based upon the faithful observation of the social facts (faits sociaux) 
and also because of its affinities with the philosophy of August Comte. 
The term “positivist theory” has nothing in common with the positivists 
in international law since Suarez and Gentilis, as was mentioned 
before. Duguit’s doctrine is also called a sociological doctrine because 
of its relationship with the teachings of Durkheim, and the method 
employed. 

Duguit asserts that the State is neither a legal person nor a sovereign 
person; it is a historic product of a social differentiation between the 

* Op, cit,, p. 54. 

* Volkerrecht, op. cit., p. 88. Cf. also the concise definition by Kliiber (first half of 
the nineteenth century): '‘One calls peoples or free Nations independent States, 
considered in their mutual relations as moral persons.” Op. cit., p. 1. Gf. also the 
definition by Sibert, similar to that by Fauchille, Siberl, op. cit., p. 99. 

® Op. cit., in French. 
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Strong and the weak within a given society. The State is the distinction 
between the governing people who dispose of the greater power, and 
the governed people who arc subject to that power. The former as 
well as the latter, the weaker and the stronger, all are individuals. 
Facts do not prove the existence of persons, superior to individuals, 
super-human. The governing people, when carrying on their activities, 
are subject to the rule of law which is an objective law. The greater 
power - Duguil alRrnis - has often been, and still is the power of the 
number, but the “national will” is only a mere fiction. One never has 
seen the manifestation of the will of the people. What one sees, is the 
act of will of a certain number of individuals, who, as numerous as they 
may be, are nothing more than individuals. ‘‘Divine law, social will, 
national sovereignty are as many terms with no validity, as many 
sophisms by which the governing people want to lure their subjects, 
and by which they often lure themselves.”^ 

In a later study, Duguit expresses his conviction that a new society 
is in the making from which the concept of law will be excluded en¬ 
dowing an individual with a right to impos<‘ his personality upon the 
collectivity and upon other individuals; the notion of the State as a 
legal person will be also eliminated. “And if we personify, for the needs 
of presentation, the collectivity in the State, I contest as well the sub¬ 
jective right of the State as the subjective right of individuals” Duguit 
writes. He bc'lieves that we arc moving toward a kind of federalism 
of classes organised in syndicates, and that this federalism will be com¬ 
bined with a central power still maintained but reduced to the task 
of supervision. Duguit sees this transformation of the central power, on 
the basis of the objective la w, first in the fact that the State ceases to be 
a legal person endowed with the subjective right of command. “By 
eliminating the double notion of personality and sovereignty of the 
State we can found the principle of action of the governing people” ^ -- af¬ 
firms Duguit in a rather incomprehensible way. Attacking the existence 
of the fundamental rights of States, in still another book, Duguit writes 
that it is impossible for him to understand upon what foundation one 
could establish those alleged fundamental rights. In order to show^ that 
States have any rights, one should first establish that they are subjects 
of law; “and then, it seems to me” ~ Duguit writes - “that I have proved 
that it is impossible to do so, and that the legal personality is a hy- 

1 VEtat, Vol. I, pp. 243-246. 

* Le droit social^ le droit individuel et la transformation de VEtat, Paris 1908. pp. 5, 42, 
43, 63. 
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pothesis without value. If the State is not a person, it cannot have 
any rights/*^ Duguit was apparently somehow influenced by the theories 
of State and I.aw of Marx and Engels. In the early twenties of our 
century, in a period when Soviet legal theory rejected the personality 
and sovereignty of the State, Duguit was considered a great master 
of the science of law. However, since the Soviet theory shifted to the 
diametrical point of view making the State a legal person, and making 
the State’s sovereignty the center of law and of legal science, Duguit’s 
doctrine is considered by Soviet Alarxians as a bourgeois ideology 
striving for the establishment of a World law, and of a cosmopolite 
State. Finally, Soviet authors ceased to refer to Duguit, or even to 
mention him in their writings. Duguit, on the other hand, influenced 
a small number of outstanding scholars in the field of international law. 

Gaston Jeze should be mentioned among the first followers of Duguit 
in France. For him also only individuals are subjects of law. The State 
is neither a legal person nor a sovereign person; it is constituted by 
those who govern it.‘^ Krabbe claims also that there exists only the will 
of living beings who exclusively are subjects of law, and, that the so- 
called will of the State cannot be anything else than the sum of human 
wills.® 

Nicolas Politis was also among the early partisans of Duguit’s teach¬ 
ings. He wrote in this vein as early as 1908 (when professor at the Faculty 
of Law of Poitiers, though a Greek citizen) and continued consistently 
until his death. According to him, realities prove that what is called 
the State’s will is the will of the people who govern it. The State’s 
personality is only a metaphorc in order to make people understand 
that the acts of the rulers (gouvernants, governing people) are different 
from their private acts. Therefore, instead of speaking of rights and 
duties of States, one more closely approaches the scholarly truth when 
indicating the objective rules which authorize or prohibit a certain 
conduct of people acting as rulers of the State. The abandonment of 
the notion of sovereignty and its twin notion of personality - Politis 
says - leads finally to the revision of the ideas which are commonly 
accepted a propos of the foundation of international law.^ 

Georges Scelle is still today a fervent believer in Duguit’s theory. 

^ Train de Droit Constitutionnel, Paris, t. I, 1921, pp. 555, 556. 

® Les principes giniraux du droit administratify Paris 1904, pp. 7-21. 

® Cf. Krabbe’s intellectually very interesting doctrine in his Die Lehre von der 
Rechtssouverdnitdty 1906; Die Modeme Staatsidee, 1919, and “L’ld^e modeme dc TEtat,” 
Hague Rec.y Vol. 13, 1926. 

^ I^s nouvelles tendances du Droit IntemationaU Paris 1927, pp. 44, 46. 
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He stresses that a subject of law may exist only in a human being en¬ 
dowed with personal will. ‘‘One has to insist upon that” - he writes - 
“because positive law in most countries seems to be in the opposite 
sense.” One never could prove the existence in reality of a brain or 
other organs of a collectivity - Scelle continues. In a State of twenty 
million individuals there are not twenty million and one person. Scelle’s 
main conclusion is that subjective rights attributed to Active persons, 
right of sovereignty, and of public power, considered for a long time 
as true patrimonial rights, which originally they w^ere, became a disguise 
of the objective duties incumbent upon governments and their agents. 
The introduction into the public law of “the false notion of the legal 
personality (personnalite morale) seems to us” - Scelle writes — “to be 
an essential cause of the delays and deviations in its evolution. This 
concerns especially international law'.”^ 

James Brown Scott shares a similar point of view when he asks, why 
occupy oneself with such abstractions as “State” and “sovereignty,” 
since we have to deal only with individuals belonging to a group, 
and with the will of members of the group? Why he asks again - not 
frankly consider only human beings possessing rights and duti(^s appli¬ 
cable to groups of individuals, these groups, taken all together, con¬ 
stituting the biggest group which we know' under the name of the 
international community?^ 

3 . CRITICISM OF THE NEGATION OF THE STATE’s LEGAL PERSONALITY 
The theories of Duguit and of his followers concerning the personality 
of the State, which we have summarily touched upon, are today rather 
generally rejected. It is true that they have contributed to the deepening 
of the scope of the studies in the general theory of the State and Law. 
Indeed, they have played the role of the medieval advocatus diabolic 
because they proved the necessity for the concept of the State as the 
subject of law rather than the negation of this concept. 

If one admits that the State is nothing more than the rulers (the 
governing people), that means, individuals who dispose of the “greater 
power,” one has to answer at least the following questions: 

(a) How can the continuity of the State, of its rights and obligations 
be explained? With the change of the government and the coming to 
power of the new rulers, one would have to deal - and this is the only 
possible logical consequence of that doctrine - with the creation of a 

' Prdcis..., op. ciL, pp. 9, 10, 12. 

® Leprogris..., op. cit., p. 360. 
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new State. This State should be recognized anew by other States after 
each change of its government and of its agents. This new State should 
declare after its “creation” its willingness to continue the rights and 
obligations of the pre\nous government, that means, of the previous 
State. It would have to make such a declaration in order to take ad¬ 
vantage of th(‘ rights recognized as possessed by the previous State 
(i.e., by form(*r rulers), by other States, and to allay the fears of the 
latter (that means, of their rulers) concerning respect for the obligations 
contracK'd in their favor by that State previous to its disappearance; 

(b) Who is the owner of the State’s patrimony? Apparently, ac¬ 
cording to Duguit’s theories, the monarch in a patrimonial State, 
re presenting “the greater power,” and the majority of citizens in a 
democracy. 'Hie patrimony of the State being owned by the ruling 
majority of citizems, all thos(' citizens should take part in all operations 
concerning it, in trials, contracts, etc., or they should give their full 
pow'crs to some representatives, or to the agents. And how is one to 
imagine the transfer of the patrimony wdien the State, i.e. the governing 
people are changed? Would it be a legal rul(^ that the old rulers have 
to transfer the patrimony of the former State to the new rulers? Since 
the concept of a legal piTson is not recognized by that theory, individuals 
belonging to the majority would share the owmership of the State’s 
patrimony (that means, of those individuals themselves), and they 
would have to transfer their patrimony to other individuals w^ho would 
become the State, i.e., the governing people; 

(c) In w^hose name would be concluded the treaties and other con¬ 
tracted international engagements? In the name of the State as such? 
This would be impossible since the State is deprived of legal personality, 
unless it is still understood as the majority of the people in a democracy 
having “tin- greater power.” Then, the treaties would be concluded in 
the name of those individuals who today are the State and tomorrow 
may cease to be. 

One could ask similar questions concerning all the imaginable fields 
of a State’s life and activities, without arriving at any satisfactory con¬ 
clusion from the point of view of the necessities of international relations, 
of the Stale’s organization, of law, and of the continuity of a legal order 
inside and outside the Stale. The most significant matter, however, is 
Duguit’s and his followers’ belief that this theory corresponds to social 
facts, to the positive aspects of the State’s organization and to the factual 
relations among peoples inside and outside a human group. 

Duguit’s distinguished colleague, Maurice Hauriou, does not refrain 
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from ridiculing his ideas. He writes, e.g., “Duguit dreads the metaphys¬ 
ic: he pretends to be a realist, that means, to accept only those things 
which could be ascertained by our senses ... And then, he is going now 
to build a system of Law without the help of the State, without the 
existence of the power, and without the mctaphysic.”^ However, some 
important scholars endeavor to reconciles the necessity of the State’s 
personality for the construction of the public law with Duguit’s theory. 
I'hc suggestion in this matter proposed by louis Rolland is especially 
interesting. He affirms that a legal person (pei'sonnc morale) is neither 
a fictive being nor a real being, but corresponds only to the needs of 
purely juridical techniques, behind which there arc very simple realities: 
individuals and a patrimony (patrimoine) assigned to a certain in¬ 
dividual end. One has to preserve these techniques - Roland w'lites - 
as long as one is not able to find anything better, but one has not to 
forget that behind them there is neither a fictive nor a real being which 
would be different from individuals.^ However, the reasoning of pro¬ 
fessor Rolland does not seem to be convincing cither. One would like 
to ask for a more adequate determination of that legal person which - ac¬ 
cording to Rolland - is so iis(‘ful since it administers the patrimony of a 
group of peoples in conformity with its assignment, and which permits 
public services to live and thrive. Is it actually only a technical pro¬ 
ceeding as Rolland would like to determine it? 

It is quite significant that professor Scelle’s own friends and colleagues 
considered it a useful idea to oppose his doctrine in a remarkable 
publication edited in his honor. Among other controversial subjects 
discussed by several writers, the problem of the State’s personality is 
analyzed. Marc Reglade believes that it is necessary to find a juridical 
means by which the legal order w'ould be secured in spite of the changes 
in the governmental personnel. One has to create a subject of law 
having a permanent character which would be endowed with the right 
of the supreme command, which would have the right to ask the gov¬ 
erned people for obedience, and to enforce its demands by the strongest 
constraint which could exist within the human group, and which in fact 
would be at the disposal of the governing people. This subject of law 
is the State ~ Reglade says with emphasis.® 

One cannot deny the assertion by the “positivists” of Duguit, or, 

^ Aux Sources du Droits op. cit.^ p. 84. 

® PrScis de Droit Administratif, Paris 1938, pp. 25, 26. 

® In La Tichnique et les Primipes du Droit Public, op. cit., t. I: La notion juridique dc 
PEtat en droit public interne ct en droit public international, pp. 507 fi'., 517. 
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the “bio-sociologists” of Scelle that the real existence of a brain or of 
other organs of a collectivity is impossible to ascertain. However, a 
statement of that character belongs to the field of natural sciences, and 
not to that of law which uses a number of juridical constructions created 
for the use of human society, and which our masters in the legal science, 
th(' Romans, called “institutiones.” The legal person as such and the 
State as a legal person belong to those “institutioncs” which give evidence 
of the Roman juridical genius. On the other hand, sociologists and the 
theorists in the field of the so-called collective psychology can abun¬ 
dantly prove that the reasoning and feelings of an individual acting 
as a separate human being are quite different from those of the same 
individual acting together with the collectivity of other individuals in 
studying, discussing, and deciding about a problem of their common 
concern. The psychology of the masses is quite different from that of the 
individuals composing these masses, taken separately. A social group 
has a common will, as it has common interests different from those of 
individuals - members of the groups ~ as private, separate persons. 
Antiquity knew this phenomenon perfectly well, and there is no need 
and opportunity here to enter into details of the teachings of the great 
Greek and Roman philosophers and jurists. Jean Jacques Rousseau 
spoke about the phenomenon of the common will, as of a notorious 
thing, when he maintained that “every individual may as a man have 
his own particular will, different from, and not similar to the gene¬ 
ral will, which he has as a citizen; his own particular interest may 
tell him other things than the common interest.” (Contrat Social, L. I, 
Ch.VII.) 

One can easily ascertain that in a State composed of twenty million 
individuals there are many more persons than that number. However, 
one category of persons arc physical persons having their private ends 
of life; and others are collective bodies, which contain a smaller or 
larger number of physical members, and which represent their common 
political, economic, social, cultural, etc. interests. If the ingenious con¬ 
cept of legal persons had not been invented or applied, human col¬ 
lectivities of all kinds would only be a simple numerical addition of 
individuals, having no patrimony or interests permanently in common 
and commonly administered as the property and interests of all mem¬ 
bers of a given social group. The organization of a social group would 
be unthinkable in a developed society without the concept of legal 
personality. The few outstanding jurists who believe in the opposite 
idea encounter an insurmountable difficulty in dealing with the 
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problem of State and law, without the legal personality of the State 

as a basic concept. 

Studies of history, as well as sociological studies, give evidence of 
the fact — quite contrary to the “social facts” ascertained by Duguit, 
Scelle, and their partisans - that the legal personality of social groups, 
especially of the State, has been first the creation of Nature and of the 
subconscience of man. Later on, human reason disclosed it and de¬ 
termined it juridically.! The so-called “positive” or sociological or bio- 
sociological theory of‘ law seems to have no connection either with 
sociological facts or with political realities. It seems, also, that it is 
impossible to imagine realistically any system of positive law based 
upon those theories. 

The continuity and identity of States as one of the basic principles 
of public law and of international law is most seriously challenged 
by the theories denying legal personality to the State. Quite fortunately, 
however, this challenge is of a purely theoretical nature, and is not 
expected to achieve any positive results.^ 

However, Duguit’s teachings have also influenced to some extent 
the terminology used not only in some private publications, but even 
in some official publications of international organizations. For example, 
in a League of Nations’ publication about the activities of that Organi¬ 
zation during the first ten years of its existence, the following expression 
is used: “The League of Nations is an association of governments the 
intercourse of which is ruled by the Pact.”-*^ This is an unfortunate 
wording, inconsistent with the text of the Covenant of the League, 
which mentions only “any fully self-governing State, Dominion or 

^ Cf. Hauriou, Souverainet^ nationale, p. 1; iheorie de VInstitution et de la FondatioUy 
Paris 1925, pp, 96, 1, 89, and idem, Aux sources du droit, op. ciL; cf. also, Le I'ur, Precis, 
op. ciL, p. 61. 

* Cf. Philip C. Jessup, Transnational Law, New Haven, 1956, p. 3; for the problem 
of State’s identity and continuity, cf. Krystyna Marek, Identity and Continuity of States 
in Public International Law, Geneve 1954; ibidem abundant bibliography of the subject. 
Review of Miss March’s work by M. St. Korowicz in Studies of the Polish Juridical 
New York 1956, pp. 107-114. 

Cf. also, c.g., Lord McNair, International Law Ofnnions, Vol. I, Cambridge 1956; 
after having stressed the persistence and identity of a State’s personality in spite of 
changes in the physical person of its Head or in the constitutional character of its 
Head (for instance, a monarch, or a president of a republic or a dictator) or in its 
Government, quotes from Marriott, King’s Advocate Report, November 30th, 1764, 
an interesting passage about the treaties being not personal, not connected with the 
person of the ruler or rulers, but with the Nation, and, therefore, continuing lo be 
“valid in Succession,” see pp. 3-5. Cf. also Cezary Btjrezowski, Theory of the Birth 
of a State (in Polish), Warsaw 1929; Stanislaw Hubert, Jus Postliminii, Lw6w 1935. 

® Soci^t^ des Nations, Dix ans de Cooptation Internationale, Geneve 1930, p. 14: 
“...la S.d.N. est une association de gouvernements dont les rapports sont ri^gis par 
Ic Pacte.” 
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Colony” (Art. 1, par. 2) as its possible members. The League was an 
association of States; independent dominions and colonics wctc no 
valid exception, since the dominions were recognized as States in the 
sense of international law, and no “fully self-governing” colony could 
be imagined if the adjective “full” were interpreted in its natural 
meaning. Nowhere in the Covenant are governments mentionx^d as 
members of the I.eague, although they exclusively are authorized to 
represent their respective States. In titles and preambles of international 
agreements, governments are quite often mentioned as the contracting 
parties, with the stress, however, being placed upon their acting in the 
name of their States and for thx'ir States. 

Qijite often another linguistic (and semantic) mistake is also practiced 
in publications. In order to make a distinction between organizations 
composed only of States represented by their governments, and private 
organizations composed of individuals of many countries ~ or of legal 
persons of many countries - the former are called inter-governmental 
organizations, and the latter are named non-governmental international 
organizations.^ This terminology does not seem to be correct. The term 
“international” in connection with a State or an organization identifies 
the State with the Nation, as it is still used in the political science of 
the Western European countries. The proper term would be “inter¬ 
state,” but “international” is generally accepted for traditional reasons, 
and because of its uniform and constant world-wide use. However, if 
the term “international” cannot be used in a given context in order to 
avoid confusion, the adjective “inter-state” should have its right place. 
Taking these reasons into consideration, the first type of organizations 
should be called “inter-state organizations” and the other could carry 
the name of “international private organizations.” The term “inter¬ 
governmental” is not a proper one since only States, notwithstanding 
the changes in governments, are members of those organizations. The 
prestige of those organizations even seems to require the stressing of 
their permanent, continuous character, as an association of permanent 
political bodies, the States, and not of governments, the latter expression 
evoking the idea of instability and transitional existence. 

4. c:riticisms and negation of the sovereignty of states as such 
Lfen Duguit contests the existence of the legal personality of the State 
and, therefore, denies its sovereignty because not being a person, the 
State cannot be sovereign (ut supra). However, in his enthusiasm full 
* Cf. Annuaire des Organisations Internationales, op, cit. 
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of inconsistencies, he denies the existence only of an “internal sover¬ 
eignty” of the State, and recognizes the “external sovereignty” as a 
“very precise and exact conccpl.”i Other opponents of sovereignty 
arc more consistent. Krabbc denies the sovereignty of the State toth 
in the municipal and international fields, and attributes sovereignty 
to Law. He asserts that the simultaneous recognition of the sovereignty 
of the State and of the obligatory character of international law is in 
contradiction.* Kelsen expresses a sinular idea; he remains faithful to 
his monistic conception of law, and rejexts the distinction between 
“internal and external sovereignty,” attributing sovereignty to the rule 
of law which governs the State, and which (Rechtsordnung) is identical 
with the concept of the State itself.^ In his last publications, Kelson 
finds a compromise with the positive international law. He seems to 
pronounce himself against the divisibility of sovereignty, and he asserts, 
that if sovereignty means, that a community, in order to be a State, 
must be subordinate only to international law, and not to national 
law of another State, sovereignty may be considered as an essential 
quality of the State. The State, as a juristic person, is - according to 
the great philosopher of law - the personification of a relatively cen¬ 
tralized legal order, inferior only to international law. This is the nature 
of the State as subject of international law.^ Taking into consideration 
Kelsen’s post-War teachings, he should not be quoted among the op¬ 
ponents of the sovereignty of States. However, his pre-War doctrine 
greatly influenced a number of writers and, therefore, it seems possible 
to speak about Kelsen’s theories in the present paragraph. 

Walter Schiicking claimed, quite a long time ago, that the idea of 
sovereignty is only a political dogma which should disappear “with 
the progress of evolution.”® He believes that a State which submits 
itself completely to a treaty which it is not authorized to denounce 
abandons its sovereignty.® Thus, he considers a treaty as not only 
limiting the State’s sovereignty to a certain extent in a certain field, 
but as abolishing it. Schucking’s “radical” opinions against sovereignty 
were apparently caused by the rising tide of the German nationalism 
and of its claims for “absolute sovereignty.” The distinguished German 

^ Sec above his definition of that “external sovereignty.” 

® Op, dL, especially, L’Idee Modernc dc I’Etat, pp. 567, 576. 

* Les Rapports de Systkme.,., op. cit.y pp. 276 fl*. 

* Principles..., op. cit., pp. Ill, 156, 108 ff. 114; cf. also Kelsen’s “Tlnioric du Droit 
International Public,” Hague Rec., Vol. 84, 1953, where he presents the same view¬ 
point. 

» In RGDIPy 1908, p. 23. 

* Der Staatenverband der Haager KonferenzeUy 1912, p. 115. 
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publicist, a consistent democrat, apparently felt it necessary to fight 
the concept of soviTeignty in all its possible forms. 

Nicolas Politis also interprets the concept of sovereignty as not being 
susceptible of limitations. He contends that a limited sovereignty is no 
longer sovereignty because*, by definition, sovereignty implies a notion 
exclusive of any re^striction. “One is independent, or erne is not. A limited 
iiideperndence* is already a dcpendemce.”^ The (!xpressions used by the 
great publicist do not secern to be sufficiently precise since he dot's not 
determine what definition he considers to be generally binding; and, 
what does it mean “by definition”? By what definition? The meaning 
of the term “sovereignty” - as it often happened with other terms, which 
were used during many centuries - was subjected to changes, according 
to the ('volution of human ideas, beliefs, and opinions. However, if we 
agree - as it is generally accepU'd in theory and practice of our time - 
that sovereignty mc'ans the supreme power of the State inside its terri¬ 
tory, and its independence of any external authority, but with both the 
supreme power and the independence being limited by the rules of 
international law^, then Politis’ reasoning cannot be accepted as ade¬ 
quate. The term “by dt^finition,” which means by usual definition, by 
generally accepted definition, or by the “communis opinio doctorum” 
of today, w^ould mean something quite opposite to Politis’ statement. 
General, or common opinion, should be understood as the opinion of 
a great majority of scholars and other jurists in our case. 

Politis also proposes to replace the notion of sovereignty with that 
of freedom, because - he (explains - freedom, in contradistinction to 
sovereignty, admits variable and endless limitations.^ This seems, how¬ 
ever, to be only a “querelle dc mots” so rightly pefinted out by Basdevant 
for all similar instances.^ Politis changcjs the term, but the substance 
remains still the same. On the other hand, statesmen, publicists, and 
newspapermen sometimes colloquially use the term “freedom” to desig¬ 
nate the State which is sovereign inside and independent outside its 
territory. 

In line with the teachings of Politis, Sukiennicki also asserts - in his 
outstanding work - that States, when entering into the international 
community, lose their quality of sovereigns, “perhaps quite willingly.”^ 
This statement might be interpreted as meaning that each convention 
and each rule of customary international law do not limit the scope 

^ Les Notivelles Tendances, op, ciL, p. 18. 

Jbidetn, p, 24. 

® Op, fit,, Hague Rec,, Vol. 58, 1936, p. 579. 

* Op, cit,, p. 295. 
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of a State’s sovereignty, but, as in Politis’ reasoning, they abolish the 
sovereignty. Such an opinion, contested by the dominant doctrine, has 
also been rejected by the International Court of justice (ut infra). 

Jean Morcllet bc^lieves that the principle of the sov(!reignty of States, 
which he deems not to be absurd within the municipal field, is in the 
field of international law' not only “a false and unnecessary principle, 
but also a wicked and dangerous one.” In fact he reverses Duguit’s 
point of view in this respect, and writes: “in what concerns certain 
juridical consequences which are generally attributed to the sovereignty 
of States, these* consequences can be derived from the notion of inter¬ 
national personality, for example, from the right to conclude treati(!s.” 
This explanation docs not seem satisfactory since it is difficult to imagine 
an international jierson concluding treaties, and not being in a position 
to enjoy “independence, a synonym of external sovereignty'’ according 
to Morellet’s expression - which he would like to eliminate purely and 
simply from international law.^ Morellet’s thesis is one more proof of 
the difficulties of eliminating from international law the concept of 
sovereignty in its internal and external aspects, while still dealing with 
States as equal and independent bodies. 

Scelle considers “the concepts of juridical personality and of sover¬ 
eignty of the State as primarily responsible for the insufficiencu^s of the 
law of nations ... Only Law is sovereign.” The concept of a limited 
sovereignty seems to him “more unaccc'ptable even than that of sover¬ 
eignty tout court, the latter being, at least, logical in itself.”*^ Scelle 
speaks about the exclusive sovereignty of the Law. It seems, howc'vtrr, 
that such a pathelical statement, appealing to every jurist, requires 
some explanations. Scelle is not a partisan of the new^ School of Natural 
Law, which claims the overwhelming validity of the “Natural Law 
with changing contents” (le Droit Naturel a contenu varia})le); it is, 
therefore, not clear about what Law he is speaking. In this writer’s 
opinion, only Natural Law' could be recognized as a super-national 
law and as being independent of the will of man. The Law of Nations 
which Scelle has in mind, that means the positive conventional and 
customary law, depends on the wall of the sovereign States which have 
created it, acceded to it, or accepted it in a uniform and permanent 
practice as binding upon them. We agree, that the Law is above! the 
will of the States as long as it is valid; this is the principle pacta sunt 

^ “Le Principe de la Souverainett^ de TlCtat et Ic Droit International Public,'’ 
RGDJP, 1926, pp. 109, 116, 117; cf. Korovvicz, op. dL, pp. 122 d36. 

2 Prkis..., op. dt., pp. IX, 13, 14, 80 ff. 
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servanda. Being above the States, it may be called sovereign, as municipal 
supreme courts often are ;but its duration,and existence, is still dependent 
on Slates. Sovereign States may change or abolish “sovereign Law” 
by their common will, and again we return to the will of the States 
as the source of Law, unless we accept the validity of Natural Law. 

According to Alf Ross, the modern concept of sovereignty, namely 
the subjection of the State only to international law, is neither suited 
as a criterion for the position of the State as a subject of international 
law, “nor as a source of the effect of sovereignty.” I'he concept of sover¬ 
eignty - Ross says - must be replaced by the concept of “self-govern¬ 
ment,” “capacity of action,” and “liberty of conduct.” He then presents 
“the unfortunate consequences of the traditional concept of sover¬ 
eignty.”^ Ross maintains that from the legal point of view Article 2, 
p. 7 of the United Nations Charter (domestic jurisdiction) “is the quin¬ 
tessence of the tendency of the sovereignty dogma to resist progress.”^ 

Charles Rousseau contends that it is impossible in a rational con¬ 
struction of international law to maintain the concept of sovereignty 
as a criterion of the State. “One should, however, add - the distinguished 
scholar writes ~ that if such is today the dominant orientation of the 
doctrine, it would be necessary for jurisprudence to adopt, on its side, 
the same radical attitude.”® To this statement it seems possible to say 
that the “dominant orientation of the doctrine” supports sovereignty, 
on the contrary, as a criterion of the State (ut supra), and that juris¬ 
prudence should not adopt the “radical attitude” ~ unless it would 
choose to depart from international positive law, and lose its authority 
with the States and their policies. In his outstanding textbook, published 
later, professor Rousseau repeats the same statement, and he continues: 
“It [the jurisprudence] which is inspired by the voluntarist positivism, 
secs, on the contrary, in State sovereignty an indispensable axiom of 
international life.” He stresses that this attitude of jurisprudence does 
not change his previous conclusions concerning the rejection of sover¬ 
eignty as a legal criterion of the State “since the solutions of jurisprudence 
may also be explained by the appeal to the notion of independence.” 
Here, quite unexpectedly, the whole problem turns and becomes a 
terminological one, as it is with several other publicists (ut supra J. 
B. Scott, Strupp, Politis). 

Rousseau believes that independence implies altogether exclusive- 

^ A Textbook of International Law, London 1947, pp. 40, 44, 45. 

* Constitution of the United Nations, Kobenhavn 1950, p. 129. 

* “L’lnd^pendance dc TEtat dans TOrdre International,” Hague Rec., Vol. 73, 
1948, p. 190. 
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ness, autonomy and full competence. Exclusiveness means that, in 
principle, the competence of only one State is exercised in a given 
territory. Autonomy of competence means that “an independent State 
acts not only by itself in ord(!r that its independence be effective, but 
also, it has to act according to its judgment without being obliged to 
follow directions or injunctions which a tiiird State would intend to 
impose upon it ... The State’s competence is a full competence.”^ We 
can readily sec, that Rousseau’s “exclusiveness” corresponds thoroughly 
to sovereignty sensu stricio^ and his autonomy of competence, and “full 
competence,” corresponds to sovereignty in its external aspect, which 
means independence. If we substitute the term “independence” for 
the term “sovereignty” - this possibility was envisaged above - we will 
arrive with Rousseau at the same conception of sovereignty which is 
shared by publicists supporting the traditional, still dominant doctrine 
of sovereignty and of international law. 

It can be ascertained that among outstanding publicists the opponents 
of limited or “relative” sovereignty are few, and that they do not always 
present their opinions in a way consistent with their own point of view 
relative to some other aspects of the problem of sovereignty and per¬ 
sonality of States in international law. 

5 . WORLD STATE AND SOVEREIGNTY 

The idea of a World law and of a World State stems from antiquity 
“ from Socrates, Plato, Aristotle and the stoics. Many religions and 
beliefs tended toward the establishment of one State embracing the 
whole known World at a given historic epoch, in which there would 
be one people, and one earthly ruler under the overlordship of one God. 
Assyrians, and Babylonians, Romans and Franks, Arabs, the German 
Roman Empire, and Turks alike believed in their mission and duty 
to unite the whole human race in one State where one and the same 
strongly enforced law would secure the peace among all peoples con¬ 
stituting that State. The plans for international regional or continental 
organizations can be counted by the hundreds throughout history. They 
emerged mostly after great wars and international catastrophes. Such 
was also the case after the first World War and the same after the Second 
War. We can only slightly touch upon this problem here in order to 
point out that inside a World State there would be no place for sover¬ 
eignty in the sense of international law since no international law 
would exist. 

* Droit International Public^ Paris 1953, pp. 90-92. 
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Let US consideronly a few significant voices in favor of the World State, 
which could be heard from jurists and statesmen during the last years. 

Salvadorc de Madariaga claims that “We do not want a mere inter¬ 
national law, for under that double-edged expression we see the per¬ 
petuation of the fatal error of our day: the survival of the sovereignty 
of nations beyond its utility.” He then affirms that “international law 
is a passing phase, and a mixed and confused conception between inter¬ 
national anarchy and World order ... What we want is world law or, 
to use a fine Roman expression, jus gentium, le droit des gens, the law 
of the World Commonwealth.”^ This statement considered in its historic 
context sounds like a tragic irony, because it was pronounced at the time 
of the growing might of Hitler and imperialistic German national- 
socialism. What evolution of political events was then in the mind of 
the great Spanish diplomat, jurist, and political refugee from an au¬ 
thoritarian regime remains an interesting but unanswered question. It 
is understandable that observing the practical results of the German 
doctrine of absolute sovereignty, his reaction was to fight the concept 
of sovereignty, and to foster “World law” and a World Commonwealth, 
certainly not built and organized by German nationalism. 

Shortly after the end of the Second War, Anthony Eden, speaking 
in the name of the parliamentary opposition (November 1945), in the 
discussion concerning international affairs and British foreign policy, 
severely branded the traditional concept of sovereignty of States 
as completely (obsolete. However, the British foreign minister at that 
time, Ernest Bevin, made an even stronger declaration in the House 
of Commons on November 21, 1945; he said that he was willing to 
sit with anybody, or any party of any nation, to try to devise a fran¬ 
chise or constitution for a World assembly with a limited objective, the 
objective of peace. He believed - he said - that once one can get to 
that stage, one shall have taken a great progressive step in eliminating 
the “phrase,” international law. “That phrase presupposes conflict 
between nations” - Bevin said - it would be “replaced by ‘World law’ 
with a moral law behind it ... with a World judiciary to interpret it, 
with a World police to enforce it, with the decision of the people with 
their own voices resting in their own hands, irrespective of race or 
creed, as the great World sovereign elected authority which would 
hold in its care the destinies of the World.”^ 

^ The World's Design^ London 1937, p. 122. 

® Cf. Keeton and Srliwarzcnberger, Making International Law Work, London 1946, 
pp. 171-174. 
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Eden’s and Bevin’s speeches were followed by that of the Canadian 
Prime Minister, Mackenzie King, on December 15, 1945 in Ottawa. 
He asked for the creation of a World Government and, like Bevin, ex¬ 
pressed his belief that the United Nations Charter was an insufficient 
means for solving problems which today face humanity; the U.N 
Organization can be considered only as a first step toward the solution 
of those problems.^ 

A private international organization - more important than the 
previous ones to further the establishment of a World Government - 
was created in Monlreux, in 1947, under the name of the World 
Movement For World Fc^dcral Government, and it has since had several 
congresses.*-^ In the “Luxemburg Declaration” of the Movement, of 
September 10, 1948, we read in the Statement of Beliefs and Purposes 
that, in order to be able to preserve the peace, a World government 
should be based upon ten enumerated structural principles, among 
which, especially interesting here, are those under numbers (1), (2) 
and (5). The world government should be a federation open to all 
peoples and nations which subscribe to the World Constitution (p, 1). 
The World Constitution shall provide for a hrgislature empowered to 
enact world law, which is to be carried out and administered by an 
Exexutive Agency and applied and interpreted by a Judiciary (p. 2). 
The World Constitution and World law enacted thereunder should be 
binding not only upon national governments but directly upon in¬ 
dividuals. No government and no political entity shall have the right 
to secede from the World Government once it has joined (p. 5). In 
paragraph III of the Declaration we read, that integration at regional 
levels can be an approach to World Federal Government, and the 
formation of federations may well hasten the establishment of World 
Federal Government, provided that they do not become ends in 
themselves (p. a), and that they remain subordinated to the overriding 
objective of establishing World Federal Government (p. c).® 

The “Luxemburg Decktration” provides for the creation of a federal 
State in conformity with the existing pattern of federations. The main 

^ Ibidem, p. 175; cf. also for Eden's and Bevin’s pronouncements, Philip Marshall 
Brown, “World Law,” AJIL. 1946, Vol. 40, p. 159. 

2 In Luxemburg (1948), Stockholm (1949), Rome (1951). Copenhagen (1953), 
London (1954), Paris (1955), The Hague (1957); cf. pamphlet World Federalism, 
published by the World Association of World Federalists, Amsterdam, Netherlands, 
1957, p. 8. 

® Cf. Louis B. Sohn, Cases and Other Materials on World Law, Brooklyn 1950, pp. 

1125-1128. Detailed bibliography concerning the problem of a World State, ibidem, 
pp. 1-6, and 1103-1105. 
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features are: (a) common territory, although divided into autonomous 
territorial units, called States, (b) federal law directly binding upon 
all inhabitants of the federation, (c) federal legislature, federal govern¬ 
ment, and federal judiciary with compulsory jurisdiction in cases be¬ 
longing to its competence, (d) organization of the federal State based 
not upon an international treaty - a pact of confederation - but upon 
a constitution, which means upon a basic law belonging not to the 
international field, but to the municipal field, (e) no right of secession 
for the Member States from the federation once they have joined. An 
attempt to secede would then not become an international matter, 
possibly involving an international war, but an internal matter, an 
internal revolution to be suppressed by the means at the disposal of the 
central government. There is no sovereignty of States in the sense of 
international law within a federation, and there would be no such 
sovereignty within the Proposed World Government. 

In a Statement of Beliefs, Purposes, and Policies, adopted by the 
United World Federalists in Minneapolis, the same principles were 
adopted as above, with some changes in the wording.^ A very elaborate 
Draft of World Constitution was prepared by that Organization; it 
provides the World Government with very extensive powers, similar 
to those which the United States exercises over the 48 component States.^ 

In a pamphlet, published in 1957 by the World Association of World 
Federalists, the same ideas are expressed, although the emphasis is 
placed on the powers which would still rest in the “national States.” 
Within the World Parliament, a system would be established which 
would recognize the sovereign equality of all States and take into con¬ 
sideration difierences in population and other factors. Justice would be 
determined by the legislation of the World Parliament and by decisions 
of the World Court. World law would be enforced on individuals 
through a system of national and federal courts. The World Parliament 
would be elected directly by the people.® 

' Cf. Sohn, Cases..., op. cit., pp. 1106-1108. The full title of this document is: 
United World Federalists, Inc., Slatement of Beliefs, Purposes and Policies, adopted at 
the Second Annual General Assembly, Minneapolis, November 13, 1948. For World Federal 
Government with Powers Limited but Adequate to Assure Peace. 

* The Draft is divided into 50 paragraphs, and the following chapters: Declaration 
of Duties and Rights; Grant of Powers; The Federal Convention; The President; 
The Legislature; I'he Grand Tribunal and the Supreme Court; The Tribune of the 
People and the World Law; T’he Chamber of Guardians; The Federal Capital, and 
Federal Language and Standards; The Amending Power. Cf. Sohn, Cases..., op. cit., 
pp. 1109-1124. The Draft was prepared by the Committee to Frame a World Con¬ 
stitution (Robert M. Hutchins, G. A. Borgese and others), Chicago 1948. 

® Op. cit., pp. 3, 4; cf. also Proposals for a World Order Based on Law, adopted by the 
World Association of Parliamentarians for World Government, and the World Movement for 
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We have summarily characterized those projects of the World 
Government, since they express the opinions of a number of theore¬ 
ticians in the field of political science, and also of some publicists. The 
projects belong then to the theory of international law, although they 
tend to abolish that law for the benefit of a World law. 

The idea of a World Government is strongly opposed by Soviet 
politicians and writers, who believe that it endeavors to create an 
organization of the World within which the “monopolies” of the wealth¬ 
iest Western countries would be able to take into their hands the 
leadership and the government of the World, and to exploit weaker 
nations and their people. 

This idea is not popular either in the West, for at least two reasons: 
1st, International lawyers, and realistic minded politicians and other 
educated people believe that the idea of a World Government, although 
extremely lofty and noble, diverts, or can divert, the attention of public 
opinion from the necessary first stages to be reached, namely, a mutual 
political, economic and cultural understanding and collaboration 
among the present independent States. This understanding would 
create favorable conditions for the strengthening, widening;, and en¬ 
forcing of the many rules ofinterncitional law, so as to change the present 
organization of the World, and its division into independent States, 
into a confederation with the sovereignty of States permanently limited 
to a substantial extent. 

2nd, many politicians, writers, as well as the broad masses of the 
people, attached to the sovereignty of their States and to their own 
way of life in all possible fields, see in the proposed World Government 
a cosmopolite State, within which national particularities would be 
gradually abolished and their own standard of living pulled down to 
a lower level. Important American organizations, and an important 
fraction of the American people are categoric opponents of the World 
State and World government.^ Soviet doctrine of international law 

Federal Government, Copenhagen 1953, London 1954; cf. Sohn, Cases..., op. cit., 1956, 
pp. 1020-1032. Gf. G. Clark and L. B. Sohn, World Peace Through World Law, Cam¬ 
bridge, Mass. 1958. 

^ Cf. the above quoted statement by the venerable professor Finch; the reluctance 
of the American public opinion to accept any restrictions on sovereignty stemming 
from the trends toward a World State, may be illustrated, for example, by the cri¬ 
ticism of the UNESCO. Dr. Luther Evans had to reckon with that attitude when 
he stated: “However, as director general of the UNESCO, I can state unequivocally 
that UNESCO’s objectives in no way involve an attempt to establish a world govern¬ 
ment or threaten the sovereignty of any of its member nations.” U.N., October 13, 
1955; cf. New York Times, Oct. 14, 1955, s.l. “Uncsco Director replies to Legion.” 
Gf. also the publications of the Foreign Relations Committee of the U.S. Senate, 
containing the hearings, conducted since the beginning of 1954 in the capitals of 
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fights the idea of a cosmopolite State; and paradoxically enough, the 
Western opponents of that idea, in many instances, believe in its com¬ 
munist character. It can be said, at any rate, that “World government” 
is unpopular both in the United States and in Soviet Russia. It seems 
that the right way has been adopted by Western European States, 
that is to proceed gradually with the integration of these States into 
a regional confederation. It would also appear that only in this way 
can the realization of the great idea “Ex pluribus unum” be achieved. 
Many concrete and substantial results of the trend toward European 
Integration, especially among the six Western Continental countries 
(France, Italy, Belgium, Netherlands, Luxemburg, and Western 
Germany) belong to positive international law, and will therefore be 
discussed in a subsequent Chapter. 

To the field of theory still belongs an elaborate project, the Statute 
of the European Community, initiated by the six States mentioned 
above, which arc also members of the European Coal and Steel Com¬ 
munity, and presently of the European Economic Community, as 
well as of the European Atomic Energy Community (the two latter 
created by treaties of Rome, on March 25, 1957). The European 
Community is ~ according to that project - founded upon a union 
of peoples and States, upon respect for their personality and upon 
equal rights and duties for all. No right of secession is provided. (Art. 
1) The Community is a juristic person (art. 4); the European Executive 
Council negotiates and concludes treaties and other international 
agreements on behalf of the Community. The Parliament is composed 
of two Chambers: the first one called the People’s Chamber, is elected 
by universal, equal and direct suffrage of both men and women of at 
least 25 years of age. The second Chamber, the Senate, represents the 
people of each State; it is composed of members elected by the parlia¬ 
ments of the member States. The Parliament of the Community is a 
real legislative body within the scope of its competence (cf. Art. 12, 52, 
105). The restrictions on the sovereignty of the member-States (although 
not so wide and rigorous as those of the above mentioned drafts of the 
World Governme nt) would change the legal international status of the 
presently independent States to sometliing between the status of mem¬ 
bers of a confederation and that of members of a federation. It is still 
in the development stage but the outlook for its realization is good, 

the various US States, and still carried on in 1958; cited ut supra. I’he representatives 
of various professions and ways of life in the various Slates of the USA, constantly 
invoke tlie dangers which exist for the sovereignty of States from the trend toward 
the World State, which, in most cases, they eagerly oppose. 
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probably with some modifications in favor of a wider domestic juris¬ 
diction of the member-State.^ 

The Government and the broad masses of the American people do 
not reject the idea of regional integration, i.e., the unification of several 
States in a given n^gion into a confe.deration or even into one large 
federal State, but the idea of a cosmopolite State.For the Soviet Union 
both so-called Regional integration and World integration represent 
the imperialist InTid of capitalist monopolies toward the possibilities 
of “ever increasing exploitation of the working masses.” 


^ Cf. Mouvement Luropeen-Coiuitc d’Etudes pour la Constilution Europteine: 
Projei de SiatuL de la Comnmnaule Politique FAtrof)etum\ Travaux Preparalom\s\ Bruxellos, 
Novembre 1952. Cf. Herbert W. Briggs, “riie Proposed European Political Com¬ 
munity/' AJIL, Vol. 48, 1954, pp. 1 io ff. ibid, text of pertinent Articles. (X Also; 
Basil Karp, “T he Draft Constitution for a European Political C-omuiunity,” in 
International Organization^ Boston 1954, vol. VI11, pp, 181 ff 

Among the important studies concerning the subject of this paragraph, see: J. 
ter Meulen, Dcr Gedankc der Intcrnationalen Organization in .seiner Entwkklung, 2 V^ols, 
The Hague 1917-1940; Quincy Wright, Fhe World Community^ Chicago 1948; O. J. 
Mangone, The Idea and Practice of World Government, New York 1951; E. Wynner, 
World Federal Government, 1954; Grenville Clark and I.ouis Sohn, Peace Through 
Disarmament and Charter Revision, 1953; cf. also L. Lange (Nobel Peace Prize winner), 
“Histoirc de la doctrine pacilique et de son influence sur Ic developperncnt du droit 
international,” Hague Rec., T. 13, 1926. 

® Cflyde Eaglclon, International Government.. New York 1957, p. 557, points out that 
also the “attitude of other Stales, as revealed in the UN debates, shows no enthusiassm 
for strengthening that institution in the direction of World government. On the 
contrary', national sovereignty is insisted upon to an extreme degree and little interest 
is shown in law or courts.” 

Section 110 of the Departments of Stale, Justice, and Commerce Appropriation 
Act, 1954, Washington, August 5, 1953, provides: “Sec. 110. None of the funds ap¬ 
propriated in this title shall be used (1) to pay the United States contribution to 
any international organization which engages in the direct or indirect promotion 
of the principle or doctrine of one world gewernment or one world citizenship; (2) for 
the promotion, direct or indirect, of the principle or doctrine ol one world govern¬ 
ment or one world citizenship.” Cf. US Senate, Collection of Documents, op. cit., p. 186. 
Cf. also, Wilcox, op. cit., p. 19, and Henry Cabot Lodge's statement: “We must face 
the fact that although the UN is influencial, it is not a super-government (v\4iich 
we would not want in any case) and it cannot always make its will effective against 
the Soviet Union”; Dept, of State, Publication €518, September 1957, p. 12. - As for 
the public opinion, it may be also reported that e.g., The Georgia Senate approved 
on Feb. 19, 1957 a resolution demanding that UN groups stop “promoting world 
government”; cf. New York Times, February 20, 1957, p. 18. 
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SOVIET CONCEPTION OF SOVEREIGNTY 
AND INTERNATIONAL LAW 

1. EXPLANATION OF THE ADEQUACY OF THE TITLE 
This author does not believe, as a rule, in the adequacy of such desig¬ 
nation of theoretical conceptions of international law as for instance: 
Italian, or French, or German, etc. Unless a theory is proclaimed to 
be a national theory of a country, or all the writers in a country arc 
of one and the same opinion in a field, it seems inadequate, from the 
scholarly point of view, to tic up a theory with the name of a particular 
nation. It is inadequate because such a terminology tends to cover 
with one name various and often divergent concepts and beliefs. 

It is, for example, impossible to speak about a modern Italian con¬ 
ception of international law since the teachings of Anzilotti, Siotto Pin- 
tor, Cavaglicri, Dicna, Pallieri, Salvioli, Sperdutti, Quadri, Ago and 
other outstanding scholars could be easily divided into three “Schools” of 
thought. In the United States, the doctrine of Finch, Hudson, Dickinson 
and Hyde is not exactly the same as that of Fenwick Wright, Hill, 
Marshall Brown, Briggs, Bishop, Eagleton, Potter, etc., and it is different 
still from that of Jessup, Kclscn and Kunz. The German nationalist 
doctrine (here we may use the term “German” since we limit its con¬ 
notation by the adjective “nationalist”) on the one hand, the teaching 
of Heffter, Liszt, Strupp, Holzendorf, Erich Kaufmann, Bilfinger, 
Walz on the other hand, and still further, those of Wilhelm Kaufmann, 
Heilborn, Schiicking, Wehberg, etc. certainly could not be placed 
under the same designation. In France, Basdevant, Fauchille, Sibert, 
Redslob, L’Huillicr differ in their attitude toward the problems of the 
subjects of international law, the sovereignty of States, domestic juris¬ 
diction, the relationship between international law and municipal law, 
from the opinions of their colleagues, Rousseau, Giraud, Dccenciere- 
Ferrandiere, Cavarre, and still more from those of professor Scelle. 

In Great Britain, the “right wing” of the followers of the traditional 
conceptions (as we have quoted them above) who reluctantly accept 
restrictions on sovereignty, and do not recognize any instance in which 
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individuals might become subjects of international law, differ in their 
opinions from those who look toward the ever greater scope of inter- 
national law at the expense of sovereignty, ranging from Westlake to 
Brierly. In Poland, the doctrine of Rostworowski, Makowski, Winiarski, 
differs somehow from that of Berezowski, Hubert, Klafkowski, Koro- 
wicz, and still mon' from that of Rundstein, Cybichowski, Deryng, 
Sukiennicki, Krol. In I.atin America, again, a scholarly eclecticism 
prevails in the doctrine of international law.^ 

Obviously, the division into Schools of thought is laid not on perpen¬ 
dicular, but horizontal lines. This means that the dividing lines do not 
separate “national” doctrines from one another along the States’ bor¬ 
ders, but, on the contrary, they cross those borders, placing scholars 
of various nations in the same several groups of theorists throughout 
the World. 

This, however, is not the case of the theoiy^ of international law in 
the Soviet Union, at least in the period after the Second World War. 
In the first decade of the existence of the USSR, jurists tried to establish 
the right position of Marxian theory in respect to international law. 
This task was as arduous and difficult as it appeared dangerous, since 
the classics of Marxism did not leave any clear indications which could 
facilitate the reconciliation of the Marxist doctrine of economic de¬ 
terminism and its ideological superstructure, with international law. 
Two of the most outstanding Soviet theorists of law, Stouchka and 
Pashukanis were branded as tr aitors because of their theories, and 
several others, like Kozewnikov and Korovin had to change substantial¬ 
ly their opinions. The “unifying” factor, just before the last war, was 
the Marxist doctrine of international law, as framed by Andrei Vishinski. 
There have been since some differences in the presentation of the main 
problems of international law by several Soviet publicists, but these 
differences are of secondary importance in comparison with the over¬ 
whelming indentity of interpretation of the various legal terms in the 
sense of Marxist theory. The worship of the State and of State sover¬ 
eignty, is the main clement of the teachings of Soviet publicists, pre¬ 
sented and carried out by all of them in the same manner and even 
in the same wording. The definition of international law, as given by 
Vishinski some twenty years ago is absolutely binding upon Soviet 
publicists, and they do not endeavor in any way to change it. 

Soviet theorists go so far in underlining the basic importance of the 

^ Cf. H. B. Jacobini, A Study of the Philosophy of International Law as Seen in Works 
of Latin American Writers, The Hague 1954, pp. 139-141. 
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concept of sovereignty for all the parts of international law, and interpret 
it in such a manner as to authorize one to speak about the Soviet doctrine 
of sovereignty as the doctrine of quasi-absolute sovereignty. The im¬ 
plementation of their conception of sovereignty too often takes the form 
of authoritarian acts to an extent which would be perfectly consistent 
with the concept of absolute sovereignty. 

Soviet conception of sovereignty occupies a place apart from the 
dominant thc^ory of international law, insofar as it applies its own, 
unilateral interpretation of the rules of that law, and since it is virtually 
a conception of quasi-absolute sovereignty. The Soviet connotations 
of the basic legal terms of public law are different from the Western 
ones, and, therefore, for all these reasons it was deemed appropriate 
to discuss the Soviet doctrine in this separate Chapter. 

2. SOVIET CONNOTATIONS OF THE TERMS! 

STATE, LAW, JUSTICE, AND EQUALITY 

Studies of communist Constitutions, laws and decrees disclose the fact 
that legal terms introduced in the practice and science of law by ancient 
Greeks and Romans, are still used by communist legislators, govern¬ 
ments, courts, parties, and writers in the USSR and in its dependent 
countries, but indeed are very often thinr opposite. It is then neces¬ 
sary, from the point of view of adequate semantics, in discussion, 
countries, but indeed they are very often their opposite!. It is then 
necessary, from the point of view of adequate semantics, in discussion, 
study, and interpretation of Marxian laws, of writings and declarations, 
to discov(!r the special meanings of the terminology used, so as to avoid 
mistakes and a confusion of ideas.^ The Soviet connotations of the 
terms State, law, justice, equality, are of particular interest for the 
present study, since the Soviet politicians and jurists tend to transplant 
their own comprehension of those terms from the municipal sphere into 
the international field of their activities. 

One of the classics of Marxism and the most authoritative inter¬ 
preter of Marx and Engels, W. I. Lenin teaches (cjuoting both found¬ 
ers of Marxist theory) that th(! State is an organ of class dominance!, 
an organ of the oppression of one class by another; it is the creation of 
an “order” which legalizes and consolidates the oppression, moder¬ 
ating the collision of classes. State and Law, both have a class character. 

^ Roberto Ago rightly points out that “...discussions are falsified because different 
authors make use of the same term but give it different meanings, or on the other 
hand, because they use different terms to mean the same thing”; cf. his “Positive 
Law and International Law,” AJIL, 1957, p. 692. 
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The State is a machine for upholding the dominance of one class over 
another; it is a machine for oppression of one class by another, for 
holding the other subordinated classes obedient to oiur class.^ Stalin 
gives a definition of the Stal(‘, identical with that of Lenin, as he affirms 
that the State is a machine of the dominant class for crushing the 
resistance of its class adversaries.- 

The State has a dynamic tool in the law, ahvays at its disposal. Law 
is inseparably connected with the existence of the State which creates 
it and enforces it. According to Lenin’s slogan, constantly n^pcated 
by writers, “law without compulsion is nothing.” State and Law are 
born together, and together they “wither away” (Engels). The Law is 
the expression of th(‘ will of the dominant class. It comes into being 
- says a famous Soviet jurist, P. Yudin - as an instrumentality wherewith 
one class crushes another for the purpose of holding the oppressed classt's 
wnthin the bounds of the “order” created by the dominant class.^ Just 
before the Second War, Vyshinsky worked out his definition of'Law l)y 
stressing its class character and its connection with the State. He di¬ 
vided this definition into two sub-divisions: (a) Law as such, (b) Soviet 
Law,^ 

Growing out of Vyshinsky’s definition, there is th(', following “official” 
definition of Law' in the 1949 textbook pul)lished by the Acadcmiy of 
Scienc(\s of the USSR: “Law is a combination of the rules of behavior 
(norms), established or sanctioned by State authority, reflecting the 
will of the ruling class - rules of behavior, whose application is assured 
by the coercive power of the State for the purpose of protecting, strength¬ 
ening and developing relationship and procedures suitable and bene¬ 
ficial to the ruling class. 

The problem, which has direct interest for us here, namely, the re¬ 
lationship between the form and the content of law, was analyzed by 
P. Yudin, who arrived at the conclusion that the form of Soviet law 
~ as law' differing in principle from bourgeois law - is expressed not in 

^ Cf. Lenin’s, Slate and Revolution^ and Engels’, The Origiti of the Family, Private 
Property, and the State; cl'. John N. Hazard, Soviet Legal Philosophy, texts with an intro¬ 
duction, Cambridge, Mass. 1931, pp. 7 and 9. 

2 Questions of Uninisiiu 11th Russian ed., Moscow, p. 108. 

® Soviet Legal Philosophy, op. cit., p. 280. 

* Vyshinsky, 1 he Law of the Soviet Union, New York 1948, p. 30; cf. also his violent 
criticism of his former colleagues, Stuchka and Pashukanis, the “traitors,” ibidem in 
his article “Fundamental Eaks of Soviet Law,” pp. 308 i\\ Ibidem p. 336 the text of 
the 1938 definition of Law by the Moscow 1 nstitutc of Law of the Academy of Sciences, 
containing the above mentioned elements. Cf. also: J. N. Hazard, “Pashukanis Is 
No 4 raitor,” AJIL, 1937, pp. 383 If. 

^ Soviet Legal Philosophy, p. XXXVI. 
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its terminology but in its political character - in the fact, that such law 
is created by Soviets as the organ of the dictatorship of the proletariat. 
It is Soviet law - that is to say, Yudin continues, socialist law in content. 
Terms of bourgeois legislation are found in separate articles of Soviet 
statutes and in the statutes in their entirety. That, however, is not the 
point, Yudin writes. The essence of the matter is that the Soviet charac¬ 
ter of the Soviet form of the Law is expressed, Yudin says, in its political 
character, in its socialist content. The form and the content of So\det 
law are alike single; only as law' issued by the Soviet authority can it 
be proletarian-socialist law.^ 

Soviet theorists unanimously stress the difference existing between 
the bourgeois and the Marxian conceptions of law. Socialist law is a 
completely unique type of law; it is not a further development of bour¬ 
geois law, but a new" type of law that has come out of the socialist revo¬ 
lution of the proletariat.^ They point out that socialist Law", serving 
the socialist State and its economic basis, is a tool in the hands of the 
toilers for destroying the bourgeois and petty bourgeois class. They 
constantly refer to Stalin’s version of the marxist definition of the eco¬ 
nomic basis and its superstructure. His definition is: “The base is the 
economic structure of society at a given stage of its development; the 
superstructure consists of the political, legal, religious, artistic, and 
philosopliical views of society, and the political, legal, and other institu¬ 
tions corresponding to them. Every base has its superstructure corre¬ 
sponding to it...”® vStalin teaches further that the superstructure is a 
product of the base; but this does not mean that it merely reflects the 
base, that it is passive, neutral, indifferent to the fate of the base, to 
the fate of the classes, to the character of the system. On the contrary, 
Stalin continues, no sooner does it arise than it becomes an exceedingly 
active force, actively assisting its base to take shape and consolidate 
itself, and doing everything it can to help the new system finish off and 
eliminate the old base and the old classes.^ 

It seems to be clear enough that since the socialist economic base 
replaced the capitalist base, the law constituting “a superstructure of the 
socialist economic base,” is created by this base: “In that order it may 

^ In his Article, published in the Bolshevik, Moscow, September 1937. Cf. Soviet 
l^gal Philosophy, p. 294. 

^ This is the statement by S. A. Golunski (for a short time Judge at the International 
Court of Justice) and M. S. Strogovitch; cf. Soviet Legal Philosophy, pp. 385, 386. 

® Stalin, “Problems of Marxism in Linguistics,^^ Moscow 1950; also in English 
edition. English text also in J. H. Meiscl and E. S. Kozera, Materials for the Study 
of the Soviet System, Ann Arbor 1950, pp. 462, 463. 

* Ibidem, loco ciL 
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serve the base, that it may actively strive for elimination of the old, 
moribund base and its old superstructure.”* 

The socialist law, thus directed against the capitalist base and against 
(he cap’talist law strives for their destruction.* Rene David correctly 
points out that for the Marxians the law is an instrument which serves 
the communists in their struggle for the liquidation of capitalism and 

for the arrival of communism. David asserts tha t for the Soviet Union 
law is only an aspect of politics.* 

justice also partakes of a class character, according to Marxian con¬ 
ceptions, and the courts have to proceed accordingly. How could it be 
otherwise, if the law is a class law, and has to serve the dominant class? 
The leading USSR jurists, Vyshinsky and Udrevitch teach that the 
law of the Soviet Regime is a political directive and the role of the judge 
does not consist in applying the law in accordance with the require¬ 
ments of bourgeois juridical logic, but in applying it strictly as an ex¬ 
pression of the policy of the Party and of the government. They state 
frankly that the Soviet Regime openly rejects the political independence 
of the judge as conceived in the bourgeois sense. “Wc frankly demand 
- Vyshinsky and Udrevitch write - of our judges that they apply the 
policy of the dictatorship of the proletariat, which corresponds to the 
interests of the socialist population...”^ 

The Soviet Law students are taught that in the Soviet State the courts 
have always been considered as part of the machinery of political 
leadership, and care must be taken through appropriate measures to 
ensure that the Courts are in fact tools of the policy of the Communist 
Party, and of the Soviet government.® Law students must continually 
remember, that the policy of the Communist Party determines the 
function of the administration of justice by its own directives and through 
the special organs of the Soviet regime. A Moscow University publica¬ 
tion teaches them further, that whenever a resolution is passed by the 
Party leaders, all the proposals and suggestions contained in it are 

^ Ibidem^ l.c* 

2 Gf. in this field: Rudolf Schlesingcr, Soviet Legal Theory, London 1945; W. W. 
Kulski, The Soviet Regime, Syracuse, N.Y. 1954; R. N. Garew Hunt, Marxism, Past 
and Present, New York 1954; Hans Kcisen, The Communist Theory of Law, New York 
1955. 

® Ren^ David — John Hazard, Lc Droit SovUtique, Paris 1954. Gf. I. Rcn^ David, 
“Les donn^es fondamentalcs du droit sovi^tique,” pp, 169, 170; valuable bibliography 
in t. 11, in which John N. Hazard publishes an instructive study about “Le droit 
ct IVvolution de la socit^t^ dans I’URSS.” 

* The Role of the Court under the Dictatorship of the Proletariat, Moscow 1936, p. 331. 
Sec translation in excerpts in the Collection of Documents, published by the International 
Gommission of Jurists, The Hague, Netherlands, 1955, p. 118. 

® Viestnik Moskowskovo Universitieta, November 1950; translation ibidem, p. 119. 
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completely binding upon the officials of all State organs and other public 
institutions including the courts. The application of the laws in the 
administration of criminal justice is the main factor which makes the 
criminal judge the executive organ of the policy of the Party and the 
State.^ One should add here that such an “assignment” of duties makes 
of a judge a mere administrative officer, and the justice administered in 
the Soviet manner is absolutely identical with that under absolutist 
rulers, the Czarist regime for example. German writers properly call 
the administration of justice in the eighteenth century “Kabinetjustiz,” 
a justice w^orking under thc! orders of the government and its officials 
who in their offices virtually pass judgments to be further carried out 
by judges in a fake trial. This is the case of the Soviet justice, according 
to the statements of Soviet political leaders, chiefs of the Ministry of 
Justice and Law School professors, as it was pointed out above. Party 
officials replace the former rulers or their functionaries. 

Equality of rights and equality before the Law are terms in constant 
use in Soviet legal practice and theory, but again th(^y mean something 
quite different from what they mean in Western democracies. In the 
latter, equality of rights generally means, that everyone, and particu¬ 
larly every citizen within the borders of his State, has equal rights to 
pursue his moral and material welfare and prosperity, to practise 
professions of his choice, to join the governmental service of his country, 
etc. Such an equality of rights cannot exist within the communist 
system, since this system is ex principio based on inequality^ and since the 
law^, as a political tool of the proletarian revolution, serves the proletariat 
against the bourgeois class. How could equal rights be accorded to 
members of a class destined to be liquidated by the precise means of 
unequal treatment by the Marxist regime? 

The principle of equality before the Law presupposes, on the other 
hand, not only the existence of the same courts for the same category 
of persons and for the same category of cases, but also the equal pro¬ 
tection of the law and the equal administration of justice. In contra¬ 
diction to this principle, laws and court judgments in the Soviet ruled 
countries stress the privileges of the proletarian class, and apply “social¬ 
ist justice” as a tool in the class struggle against the bourgeois. The 
“Program and Statute of the Communist International,” published in 
numberless editions in the USSR before the last War, openly declare 

^ “The Administration of Criminal Justice as a Political Tool of the Party and 
of the Soviet Government,” in Viestnik Moskowskovo Universitieta, Moscow, November 
1950, transl. ibidem, p. 113; cf. also Rene David, op, ciL, about the “Socialist legality,” 
p. 116 ff., and the “Class justice,” p. 183 ff. 
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that the Soviet State “...deprives its class enemies of political rights, 
and it may, under particular historical conditions, give a number of 
privileges to the proletariat as compared with the scattered bourgeois 
peasantry, in order to secure the leading role of the proletariat.”* The 
judge in Soviet-ruled countries is obliged to apply a “socialist con¬ 
science,” and to take care of the interests of the “Proletarian dictator¬ 
ship, revolution and State.” The “socialist conscience” of the judge 
commands him to support the practice of inequality and injustice, and 
it is very similar to th(^ Hitlerite “Das gesunde Volkscmpfinden” (sound 
popular feeling). Elquality before the law under the Hitlerite and Soviet 
regimes is not an objective, but a relative value. Right and justice are 
determined by what is right and good for the ruling government, and 
for the ruling class. 

The Permanent Court of International Justice expressed its opinion 
about the “Sound popular feeling” in terms which may rightly be 
applied also to the “socialist conscience.” The Court pointed out that 
the sound popular feeling is a very elusive standard, that its definition, as 
given by the (Hitlerite) Agent of Danzig, covers the whole extra-field 
of what is right and of what is wrong, according to one’s ethical code 
or religious sentiments. Hence it follows -- the Court says - that sound 
popular feeling may mean different rules of conduct in the minds of 
those who arc to act in accordance therewith. The Court ascertains 
that a system in which the criminal character of an act and the penalty 
attached to it will be known to the judge alone, replaces a system in 
which the knowledge was equally open to both the judge and the 
accused.^ In the Soviet system, the same law may be applied quite 
differently in identical cases, depending on the class character of the 
persons in trial. 

The Soviet legal system, like the Hitlerite legislation, authorizes, 
and even orders judges to establish, under special circumstances, the 
existence of a crime by analogy. The generally adopted rules of all 
democratic countries, nullum crimen sine lege^ and nulla poena sine lege, as 
well as the prohibition of an extensive int(Tpretation of legal provisions 
in criminal matters, are not re.spected. I’hc Soviet Criminal Code 
defines a crime as “any act of commission or omission directed against 

^ Gf. Dr. Vladimir Gzowski, The Essence of a Totalitarian State of the Soviet TypCy 
Washington 1955; cf. also Jozef Gwoidz, The Function of Law in a People's Democracy, 
Washington 1955. See C^lhapter II of the Collection of documents, The Hague 1955, 

aL, pp. 142-181. 

* Advisory Opinion, December 4, 1935, Danzig Legislative Decrees, PCI], Series 
A/B, No. 65, pp. 52-53, 1935. 
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the Soviet regime, or violation of the legal order established by the 
Soviet Government.” And furthermore it provides: “If a socially 
dangerous act is not directly specified by the Code, the basis and limits 
of punishment for it shall be determined by applying the sections of 
the Code which specify crimes of the kind closely resembling the Act.”^ 
Analogous provisions are applied in Soviet-ruled countries outside 
the USSR.2 


3 . SOVIET CONNOTATIONS OF THE TERMS: 

CONSTITUTION AND DEMOCRACY 

In international practice the term Constitution of a State, and the 
term Democracy arc used constantly. Especially in the treaties and 
international agreements aft(‘r the Second War the adjective “demo¬ 
cratic” is applied most frequently in connection with the internal regimes 
of States and with political aspects of international relations. Since to 
many of those international agreements the USSR is a contracting 
party, it is important to analyse summarily the meaning of those terms 
in Soviet legal theory and practice. 

For the Western democracies, a State’s Constitution sets forth a law 
or laws, establishing the organization and the powers of the highest 
authorities of the State, and their mutual relationship with the citizens 
of the State. It also prescribes and guarantees the fundamental rights 
and duties of the citizens, and often also of other inhabitants of the 
State’s territory. A Constitution, according to the general rule in de¬ 
mocracies, being the highest legal norm of the State, must not be con¬ 
tradicted by other laws or by governmental decrees, or by any adminis¬ 
trative orders. It must not be contradicted by any action of the judicial 
or administrative organs of the State. All legislative, judicial and ad¬ 
ministrative acts should be in full agreement with the Constitution, 
the provisions of which they should faithfully implement. In some 
countries the revision or change of the Constitution requires special 
legislative procedure and especially determined majorities in parlia¬ 
ments; sometimes a popular vote is necessary (referendum). In some 

^ Sections 1, 6, 16 of the Code; see Dr. Vladimir Gzowski, Law and Courts behind 
the Iron Curtain, Part III, Washington 1955, p. 17. 

® Cf. e.g., in this connection a law imposed on Poland by its communist Parliament, 
“concerning the organization of the courts,” in force since October 1, 1950. Its 
Article 3 reads: “The courts of the Polish Republic shall, by all their activities, 
bring up the citizens in a spirit of fidelity toward the People’s Poland, in a spirit of 
respecting the principles of the people’s l^ality, of the discipline of labor and of the 
care of social property.” Thus, the main duty of the courts consists not in the admin¬ 
istration of justice according to the rule of law, but in “bringing up'* citizens. 
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other countries (e.g., Great Britain) where Constitutions are less ‘‘stifT” 
or more “clastic,” revisions and changes can be made more easily. 
Nevertheless, in the democratic countries the rule is that only the same 
authority (parliament, a special national assembly, special repre¬ 
sentatives of the people, or the people themselves in referendum) 
which has the power to make the Constitution, is authorized to revise, 
amend or change the Constitution, or to replace it by a new one. llie 
respect for constitutional provisions is an absolute one. Most democratic 
countries make provisions in their Constitutions for an organ - as a rule, 
a judicial one - invested with authority to examine the constitutionality 
of laws; the United States is the foremost example of this practice. In 
many countries, however, neither the courts nor other judicial bodies 
are authorized to examine or to contest the constitutionality of laws 
duly voted and promulgated. Nevertheless, even in those countries, 
decrees and administrative regulations or decisions may be submitted 
to judicial examination from the point of viciw of their compatibility 
with the Constitution as well as with the laws based on the Constitution. 

The Soviet legal system is also totally different in this respect. Parlia¬ 
ment does not observe the constitutionality of laws which it enacts; 
there are no courts to examine their constitutionality, and the adminis¬ 
tration too often issues regulations in full violation of the Constitution. 
The administrators are aware of their lawlessness, and at the same time 
they know they arc exempt from indictment and punishment as long 
as these unconstitutional acts arc in agreement with the communist 
party line. Thus, in spite of the constitutional provisions and indeed 
very often clearly against them, the legal order in the Soviet-dominated 
countries constantly changes. These unconstitutional changes arc con¬ 
sciously and purposely carried out by the Soviet Communist Party and 
Government as, allegedly, in full conformity with Marxist ideology. In 
his report on the 1936 Draft Constitution of the USSR, still legally 
valid, Stalin describes the path of the Soviet people since the USSR 
Constitution of 1924, and the profound changes in Soviet economic, 
social, legal life, etc., which that Constitution failed to foresee. In his 
opinion - binding upon all people in the USSR - Constitutions should 
not be confused with programs, as they are, he says, in capitalist coun¬ 
tries. And he states: “Whereas a program speaks of what docs not yet 
exist, of what has yet to be achieved and won in the future, a Con¬ 
stitution, on the contrary, must speak of w'hat already exists, of what 
has already been achieved and won now, at the present time.”^ 

^ Joseph Stalin, “A Report Delivered at the Extraordinary Eighth Congress of 
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One may, therefore, state that the Soviet-type Constitution becomes 
past history the moment it is adopted. From one day to another, anti- 
or extraconstitutional acts of the government create new legal situations 
which eliminate various constitutional provisions. These new develop¬ 
ments one day will be “registered” in a new Constitution, which once 
again will constitute “the integration of our achievements on the road 
we have travelled, of the conquest we have already won.”^ It is then 
obvious that the Soviet-type Constitution, systematically contradicted 
by administrative orders and by court judgments under the sponsorship 
and instructions of the communist party, is a very precarious “Funda¬ 
mental Law,” in spite of that sub-title which it carries; it is also clear 
that this kind of Constitution fails to give reliable guarantee of the 
rights of the people in the Soviet-ruled countries. This type of Consti¬ 
tution, and one evolved through a democratic process, are two different 
legal creations based upon different conceptions. Communist theorists, 
following their “classics,” stress at any opportunity the principle' of 
constant change in natural as well as in social sciences, and they like 
to quote Heraclitus of Ephesus, and his teachings about the change and 
transition as the only reality. 

The superficial manner of dealing with the contents of the Consti¬ 
tutions within the Soviet orbit is evident, for example, in Article 49 
of the Soviet Constitution of 1936: “The Presidium of the Supreme 
Soviet of the USSR... p)Ratifies and denounces international treaties 
of the USSR.” The Presidium consists of 33 members. It ratifies and 
denounces treaties without being obliged to request either the Supreme 
Soviet or one of its two Chambers for consent and advice. According 
to Article 68 (d) of the Constitution, the Council of Ministers of the 
USSR “exercises general guidance in the sphere of relations with 
foreign States.” This means that the Council may negotiate and even 
sign, by its representatives, international treaties which do not require 
ratification. Full treaty-making power on the most important issues, 
conclusion of treaties or their denunciation rests in the hands of thirty- 
three members of the Presidium. 

In the theory and practice of constitutional law it is generally ad¬ 
mitted that a treaty, ratified and duly promulgated, becomes - to use 
the British and American expression - “a law of the land.” Therefore, 

Soviets of the USSR, Moscow, November 25, 1936,” text in Stalin’s Problems of 
Leninism, 11th cd., Moscow 1954, pp. 699 ff. and also in special pamphlets in foreijp 
languages. Further explanation from the Soviet authoritative point of view, in 
Andrej Y. Vyshinsky, The Law of the Soviet Union, New York 1948, pp. 123 ff. 

1 Cf. Stalin, ibidem. 
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in the final analysis, it may be stated that the thirty-three members of 
the Presidium have the authority to make legal provisions on the same 
level of legal importance as that of the laws which are voted by Parlia¬ 
ment. Advocates of the superiority of international law over municipal 
law may even contend that, from the point of view of international law, 
these treaties have equal value with the Constitution itself, or are 
superior to the Constitution. In this way, the thirty-three members of 
the Presidium, “legislating” through the channel of international 
treaties, may change or abolish laws voted by the legislature. The con¬ 
stitutional provision according to which thirty-three persons are 
authorized to make laws for a population of two hundred million cer¬ 
tainly does not permit the consideration of the Soviet Constitution as 
a democratic one, even when taking into consideration that these 
persons arc elected by tlic Parliament, and that the Parliament is elected 
by the people. Vesting in one and the same authority both the highest 
administrative and legislative (in making treaties) powers, is the main 
feature of an authoritarian regime. 

The Constitutions of the “People’s democracies” follow the Soviet 
pattern, for example, the communist-imposed Constitution for Poland 
of July 22,1952. In that country, the Council of the State (corresponding 
to the Soviet Presidium as a collective head of the State) is composed 
of fifteen members (Art. 24). This Council “ratifies and denounces 
international treaties” (Art. 25, I, p. 7) without the concurrence or 
advice of Parliament. Through treaties, the legislative power of these 
fifteen persons (making laws for thirty million people) compete and 
can interfere with the legislative authority of the Parliament, Such 
power placed in the Head of a State (collective or individual) is certainly 
not consistent with the prevalent concept of democracy. 

DEMOCRACY, as a system of government with its many doctrines, 
theories, and Schools of thought is presented divergently in literature. 
However, there is an almost general agreement among scholars, Western 
politicians, historians, and jurists about the basic elements of the con¬ 
cept of democracy. It was well defined in the simple terms used by 
Abraham Lincoln, in his Gettysburg Address of 1863, as a “government 
of the people, by the people, for the people.” In accordance with the 
ideals of the French Revolution of 1789, the present Constitution of 
the French Republic of September 28, 1946, states in Article 2, that 
the principle of the Republic is: “Government of the people, for the 
people, and by the people.” This concept of democracy is a very ancient 
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one, and was clearly formulated by the great statesmen of Ancient 
Greece. Let us only remember the definition of democracy which 
Pericles gave in his great speech in 431 B.C. in Athens. He pointed out 
- in the version of his contemporary, Thucydides ~ the following main 
features of a perfect democracy: (1) administration favoring the many 
instead of the few; (2) laws affording equal justice to all; (3) class 
consideration or social origin or material situation are not allowed to 
interfere with merit and with ability to serve the State; (4) advancement 
in public life according to capacity; (5) freedom in organizing private 
life.i 

Twenty-four hundred years after this definition of democracy, we 
can discern the continuation of the same ideas of law and democratic 
government in the French Dcxlaration of the Rights of Man and of 
the Citizen of August 26, 1789. Let us recall only Article 6: “The Law 
is an expression of the common will. All citizens have the right to 
concur either personally or by their representation in its formation. 
It should be the same for all, whether it protects or punishes; and all, 
being equal in its sight, are equally eligible to all honours, places, and 
employments according to their different abilities, without any other 
distinction than that of their virtues and taUmts.”**^ 

The same conception of Law and Democracy is expressed in the 
Constitution of the United States of 1787, and especially in its Amend¬ 
ments of 1791, constituting the Bill of Rights. Most of the modern 
Constitutions of the nineteenth and the twentieth centuries adopt these 
conceptions, and all States, democratic in the sense of that conception, 
endeavor today to implement more and more perfectly the ideal of 
democracy as it was understood since its formation in antiquity and 
developed through the ages. 

The Soviet Marxian conception of democracy differs totally, in its 
actual content, from the above presented version. The Marxians always 
keep the class struggle in sight. For them, democracy, as a system of 

^ Cf. Thucydides, The Peloponesian War; translation by J. H. Finley, New York 
1951: Book II, Chapter VI, par. 37: “Our constitution ... Its administration favors 
the many instead of the few; this is why it is called a democracy. If we look to laws, 
they afford equal justice to all in their private differences; if to social standing, ad¬ 
vancement in public life falls to reputation of capacity, class considerations not being 
allowed to interfere with merit; nor again docs poverty bar the way; if a man is able 
to serve the State, he is not hindered by the obscurity of his condition. T’he freedom 
which wc enjoy in our government extends also to our ordinary life...” Cf. Further 
this paragraph and the following para^aphs 38 and 39 of Pericles’ Funeral 
Speech, in order to ascertain that his ideal of a true democracy survived the vicissitudes 
of twenty-four centuries. 

® In Pcaslee’s collection, op. et loco cit. The Declaration is also a part of the present 
French Constitution. 
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government, must, like the State and law, have a class character.^ 
Commenting on Marx’s ideas, Lenin taught that democracy “is an 
organization for systematic violence of one class, of one part of the 
population upon another.” Therefore, he said, w'hen considering de¬ 
mocracy one must always inquire for whom this democracy is designated 
in order to establish whether it is a democracy for capitalists or for the 
working class, which is the only “true democracy.”- This excludes, of 
course, social solidarity, a peaceful common life, and cooperation for 
the common good within the classes. 

Soviet leaders preach tirelessly “peaceful coexistence” of all countries 
of the World (ut infra) in spite of the differences in their political, 
economic and social structure, and notwithstanding their belonging 
to the capitalist or socialist blocs in which the World of today is divided. 
The communists exclude, however, any peaceful coexistence of the 
social classes within one State*. Democracy is reserved for only that 
class which “strangles” the; other existing class or classe;s. With democ¬ 
racy thus serving one class, differences become irreconcilable*, and the 
weaker, the defeated, must eventually perish. 

Soviet Marxist conceptions of Stale and of law are inciecd full of 
contradiction and inconsistency,® as, fe)r example, is the concept of the 
“proletarian dictatorship,” which is an obvious contradictio in adiecto. 
We cannot dwell here, howe^ver, upem this subject, largely discussed 
in the theory of public law.^ 

Democracy can be defined also as an organization of a State in 
which the whole governmental structure, being built “from the bottom 
up,” allows the people to be the souixc of State authority. I’he Soviet 
system, on the contrary, is built “from the top downwards.” The Party 
designates the members of the government and, together with the 
government, nominates the people for obligatory election as members 
of Parliament; a very small minority rules in the USSR and the Soviet 
dominated countries. A perusal of laws concerning the elections in 
those countries gives evidence of the fact that: (1) candidates to the 
Parliament and to all regional and local “National Councils” arc nomi- 

^ Gf. the remarks of Garew Hunt, op, ciL, p. 153 ff. 

® Gf. Vyshinsky, The Law of the Soviet Union^ op. ciL, pp. 155 ff. 

® Hans Kclscn, op. cit., p. 193, in an analysis of the Marxian publications which 
seek to create a Marxian theory of law, arrives at the conclusion that: “The attempt 
to develop a theory of law on the basis of Marx’s economic interpretation of society 
has completely failed.” 

^ Gf. for this, and connected matters; M. St. Korowicz, “Soviet Gonception of 
Law and Protection of Human Rights,” in Studies of the Polish Juridical Association 
in the USA, New York 1956, pp. 27^50. 
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natcd by the communist Party, by the government or its agencies, or 
by societies, associations and bodies under close communist control; 
(2) the government may exclude any organization or person from voting 
in order to eliminate even the slightest opposition.^ Only one list of 
candidates is presented at the election. In his Report on the Draft 
Constitution (ut supra) Stalin emphasized that “In the USSR there 
is ground only for one party, the communist party. In the USSR, only 
one party can exist, the communist party...” It should be added that 
the dictatorship is not of the proletariat - which would be impossible, 
this expression being inconsistent within its(^lf - but of the communist 
party which makes it possible for the Party always to determine “what 
is good and what is harmful for the proletariat.” Soviet leaders teach 
that Soviet authority as authority “which embodies the will of the 
people” implements the true concept of democracy. “Hence, only the 
Soviet authority can be considered truly democratic” - asserts, among 
others, Vyshinsky.2 

It may be stated that the communist legal conceptions based on the 
principle of relentless class struggle are basically different from those 
of the Western democracies. Since the State and law, justice, equality, 
and democracy have, for the Soviet Marxists, a class character, there 
is, for instance, no impartial, objective basis for an adequate and just 
protection of human rights and fundamental freedoms. The Marxist 
legal terms should be then considered and interpreted not from the 
point of view of their classical meaning, but from that of their content, 
as understood and applied in the Soviet orbit. The Permanent Court 
of International Justice stated in 1925, that: “It is a cardinal principle 
of interpretation that words must be interpreted in the same sense 
which they would normally have in their context, unless such inter¬ 
pretation would lead to something unreasonable or absurd.”® It may, 
therefore, be maintained that the interpretation of terms which we 
have discussed above, according to their “natural meaning” as estab¬ 
lished throughout the centuries of our civilization, is possible and 
adequate only among democratic countries, democratic in the classical 
sense of democracy. In relationship with the Soviet-ruled countries, 
these terms lose their quality of having a natural meaning, generally 
adopted in a uniform sense. Used indiscriminately, and interpreted in 

^ Gf. Collection of Documents, I’hc Hague, op, cit,, pp. 55-74, on the “Restriction 
on or elimination of free elections.” 

* The Law of the Soviet Union, op, dt,, p. 168. 

® Advisory Opinion, May 16, 1925, Polish Postal Service in Danzig, PCIT, Series 
B., No. 11, p. 39. 
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one and the same sense in the intercourse of both the democratic and 
the communist countries, they would lead to something unreasonable 
and absurd.” 

The existence and necessity of interpretation of the legal terms in 
the Soviet orbit different from that in democratic ‘‘capitalist” countries, 
is once more emphasized in the most recent Marxian textbook of inter¬ 
national law. Rejecting the view that there (.-xist now in the World 
three systems of international law, namely the socialist, the capitalist, 
and the universally recognized international law% the communist editor 
of that collective book (Muszkat) wTites: “I’he unity of the system of 
international law is not undermined by the fact that there exist now two 
opposite* World camps, two kinds of politics, and two directions of 
interpretation and application of international law. Interpretation 
and application of that law" are condi toned by the basic economic laws, 
different in both systems.”^ From the logical point of view", this state¬ 
ment is absolutely untenable. How is it possible to imagine the existence 
of the unity of a legal system, if the interpretation and application of 
the law is or may be diametrically opposed to each other by two Power 
blocs? The same terms differently interpreted, i.e., meaning different 
things, according to that influential communist author, would lead to 
consequences which would “undermine” the “unity of the system” 
and split it into two different systems of legal rules. The same author 
affirms that “The class character of international law proves that th<' 
assertion by the bourgeois science concerning the alleged non-political 
character of that law, is wrong.”^ 

Thus, there are tw^o different legal vocabularies, from the semantic 
point of view - a fact recognized by Soviet publicists - used on both 
sides of the ideological and political line dividing the present World 
into two camps. The same terms, having different connotations for 
those who use them in the opposite camps, the only solution of the 
complex situation is to delve deeper into the content of legal expn^ssions, 
as they are understood by those who use them. It is important for a 
statesman or an international lawyer of the Western countries not to 
forget that their Soviet colleagues can always refrain from giving effect 
to or even transgress on a provision of international law, invoking 
their own interpretation of the terms used therein. The Soviet leaders 
may contend that their conduct, considered by their “capitalist” 

^ Zo-rys prawa miedzynarodowego (Outline of International Law), a Collective study 
under the editorship of Marian Muszkat, Warsaw, V^ol. I, 1955, Vol. II, 1956. 
Quotation from Vol. I, p. 10. 

® Ibidem^ p. 11. 
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counterpart in the World as an offense, even as a crime against inter¬ 
national law, is, in their opinion, a lawful application of that law, the 
“interests of the proletariat being the basic rule of interpretation of all 
laws.” Such an attitude may lead to a result identical with that of the 
concept of absolute sovereignty, or quasi-absolute sovereignty, which 
Soviet publicists sometimes call unlimited sovereignty. This subject 
will again be discussed below. 

4. INTERNATIONAL LAW AND ITS SUBJECTS 
There are several important studies in which the development of the 
Soviet doctrine of international law since the origins of the Soviet 
Union is traced, presented and discussed by publicists of the democratic 
countries. Since these studies arc excellent scholarly achievements, it 
is possible for this writer to refer to them and to proceed directly to the 
outline of the Soviet doctrine since the Second World War.^ However, 
wc would like to touch upon the “Fundamental theses” concerning 
international law, and which have been worked out by Soviet jurists 
in 1938. Vyshinski proposed, and a convention of jurists accepted, on 
July 19, 1938, twelve fundamental theses. They claim, among others, 
that international law is a special branch of law which is applied to the 
intercourse of States. It consolidates - in the form of mutual rights and 
duties, established in international conventions and agreements, in¬ 
ternal legislation and customs - mutual relations of States, created in 
the course of the development of their struggle and collaboration in 
the political as well as in the economic field. (Thesis 1) Contemporary 
international law is a bourgeois one; it is borne, therefore, as a law of 
formal equality between independent, sovereign, national, bourgeois 
States. (T. 2) It is a law of formal equality and independence, but in 
fact it is a law of inequality and of subjection of weak States to more 
powerful States. (T. 3) Thesis 9 lists the institutions of international law 
which are rejected by the USSR, such as capitulations, annexations, 
mandates; thesis 10 lists those institutions which the USSR accepts, 
such as diplomatic law, consular law, principles of the law of treaties, 
etc.2 

Professor Krylov (then Judge at the ICJ) in his Hague lectures of 

^ C]f. especially: T. A. Taracouzio, The Soviet Union and International Law^ New York 
1935; Ivo Lapenna, Conceptions Sovietiques de Droit International, Paris 1954; Jean-Yves 
Calvez, Droit International et SouveraineU en URSS, Paris 1953, and the above quoted 
books by Hunt, Kelsen, Schlesinger, John N. Hazard, Rend David. 

^ Only some characteristic fragments are quoted here. Those theses are still valid 
in their contents for the present Soviet doctrine. Cf. Sovietskoje Gosudarstwo i Pravo 
(Soviet State and Law), Moscow 1938, No. 5, pp. 119 ff. 
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1947 gave, as his own, Vyshinsky’s definition of international law of 
^ 938: “International law is the body of rules which govern the relations 
atween States in the course of their competition, of their struggle and 
f their cooperation, which express the will of the dominant classes in 
hese States, and which is guaranteed by coercion applied by States 
eparately or colhxtively.” This definition is accepted by the whole 
science of international law in the USSR, sometimes with some insignifi¬ 
cant changes in wording only. There are according to Krylov and the 
Soviet doctrine S(*veral principles or “elementary notions” at the basis 
3 f international law. First, there is the obligation of assuring peace and 
security and of maintaining international cooperation; this is an obli¬ 
gation of £ill States, and particularly of the big Powers. The second 
principle is the obligation of maintaining the economic relations on 
the basis of equality; and the third principle asks for the recognition 
of the equality of rights of nations and StaU^s, of their sovereignty, and 
of the principle of non-intervention in the internal matters of another 
State. The forth principh' (notion) is the obligatory character of inter¬ 
national treaties. “The USSR attaches a great importance to the strict 
observance of international treaties by the contracting Parties,” asserts 
the eminent Soviet scholar and jurist. Inviolability of the territory from 
external aggression is the fifth principh;; the criminal character of 
aggression, the punishment which the aggressor should suffer, and the 
legitimacy of just war - is th(‘ sixth principal notion of international 
law, Krylov teaches. 

Judge Krylov does not contend that Stales are the sole subjects of 
international law. Individuals are connected with that law only 
through the intermediary of their States, but international law recog¬ 
nizes that the individual, without being a direct subject of law, may 
enjoy certain rights provided in treaties or other sources ol that law. 
The individual cannot be a direct subject of international law; he may 
be only its addressee (destinatairc des dispositions de ce droit).^ Here, 
the idea of Judge Krylov is not very precise, since an addressee may also 
be a direct subject of the provisions of law for whom these provisions 
are destined. 

International organisms are not subjects of international law — states 
Krylov — and a nation becomes a subject only if it is constituted as a 
State, or in the course of its constitution as a State.^ Speaking about 

1 Serge B. Kiy^lov, “Les Notions Principales du Droit des Gens,” Hague Rec,, Vol. 
70, 1947, p. 407 fl'., cf. pp. 420-430, 446-448. 

* Ibidem^ pp. 448, 449. 
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the “Subjects of international law of the future,” he affirms that one 
can envisage an enlargement of the circle of subjects of international 
law in the future. He mentions for instance the World Trade Union 
Federation, on the one hand, and the Security Council, the Social and 
Economic Council, the Trusteeship Council, on the other hand, as 
organs of the United Nations which have the right to conclude treaties 
with States and groups of States.^ This modern approach is maintained 
by Judge Krylov in his further studies.^ 

Another prominent Soviet jurist, and leading international law 
professor, Korovin, boldly attacks the concept of a State as the sole 
subject of international law. He maintains that the war (Second World 
War) has shaken that traditional conception, and he writes that the 
tremendous activity, heroism and self-sacrifice of the working class, 
and its influence on the outcome of the War have received further 
consolidation in the establishment of such powerful international as¬ 
sociations of the working people as the World Trade Union Federation 
which numbers 65 million members. Can it now be stated - Korovin 
asks - without giving offense either to fact or to common s(!nse that 
while any State, even a tiny one, which plays no role whatsoever in 
international relations, is a subject of international law, an international 
organization of sixty five million members is a quanlite negligeahle for 
international law. If international law is to deal with realities - Korovin 
says - and not with fictions, it must admit that the conception of subjects 
is not an absolute category existing out of space and time. There was 
a period, for example, when the Roman Catholic Church - Korovin 
continues - was a subject of international law, and a highly influential 
one.® 

In the textbook of international law, edited by professors W. N. 
Durdieniewski and S. B. Krylov, in 1947, we read that international 
law rules political and economic relations between States, and that 
States are the sole subjects of international law.* Since “Law without 
constraint is nothing - as Lenin said (Works, 3rd Russian ed., t. XXI, 
p. 438),” the authors accept the above quoted Vyshinsky s and 

^ Ibidem, p. 450. 

* Cf. Materialy k'Istorii 0.0.jV., Moscow, 1949 (Materials for tlic History of the 
United Nations). We will touch below upon his other writings in that sense. 

® Eugene A. Korovin, “The Second World War and International Law,” AJIL, 
Vol. 40, p. 745. 

^ 'Fextbook of International Law under the editorship of W. N. Durdieniewski 
and S. B. Krylov, 1947: Miezdunarodnqje Pravo; Polish edition, Warszawa 1950: 
Podreeznik Prawa Miedzynarodowego, from which it will be quoted here. The textbook 
has been published under the auspices of the Institute of Law of the Academy of 
Sciences of the USSR; cf. p. 8. 
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Krylov s definition of international law; the same six principles of that 
law are also presented.^ Ihe authors state that no “socialist international 
law yet exists since it could exist only among socialist States. One may 
speak about the Soviet conception of international law reflecting every¬ 
thing which is progressive and democratic in it, what is brought into 
it as a new element by the Soviet Union, and for which the USSR 
stands in the international arena.” The authors quote Lenin who 
taught: “We do not reject the bourgeois democratic slogans, but we 
carry out more consistently, more fully, and in a more determined 
way, what is democratic in them. [Lenin, ibidem, t. XXX, p. 103.]”^ 
The meaning of I.enin’s teaching in this respect has its special sense, 
if his own definition of democracy is kept in mind. 

Quite interesting is the Chapter of the textbook about the sources of 
internationcil law. Besides international conventions, as the foremost 
source, and international custom, the authors tt^ach that the decisions 
of international organs arc the third source of international law, a 
source of great importance and f>laying a great role. Resolutions of the 
Assembly of the lx*ague of Nations and ofits other organs are a source 
of international law, if they are recognized and applied. The authors 
maintain that judgments of the PCI J, and its Advisory Opinions - if 
they arc applied - arc “beyond any doubt” sources of international 
law. The same opinion of the authors concerns the organs of the United 
Nations, and before all, the Security Council. The authors believe that 
awards of arbitral tribunals or regulations of the International Com¬ 
mission of the Danube are also sources of international law. They also 
believe that the fourth source of international law may be even the 
internal legislation or internal judicial practice, but only in case of 
their recognition on an international scale outside the frontiers of the 
State.® 

Speaking about the subjects of the international law of the future, 
the authors write that one can foresee that in connection with the pro¬ 
visions of the United Nations Charter which stress the necessity of the 
protection of human rights and fundamental freedoms, it may happen 
that the individual will act directly before international organs. It 
also may be presumed that some international associations, for example 
the World Trade Union Federation, will achieve greater recognition 
by international law. This statement was made in 1947. But in 1950 

1 Pp. 10, 21. 

^ Ibidem, p. 23. 

® Ibidem, pp. 31, 32. 
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(date of the Polish edition) the international situation was different. 
The World Trade Union Federation refused cooperation under the 
direction of communist elements; the recognition of the international 
personality of individuals was in the meantime “officially” considered 
as an imperialist idea to destroy the sovereignty of weaker States. 
Therefore, the editor of the 1950 edition of the textbook inserts here 
a statement to the effect that “This opinion was opposed by a right 
criticism in the Soviet literature of international law [Korovin].”^ 

Vyshinsky, who was the leading Soviet jurist and one of the main 
political leaders of the USSR until his death in 1954, states that munici¬ 
pal law is a source and a basis of the policy and of the methods applied 
in international relations with other members of the “so-called” in¬ 
ternational community. Foreign policy is for every State the continu¬ 
ation of the internal policy, but realized by different means.^ It should 
be obvious for everyone ~ wTites Vyshinsky - that a permanent inter¬ 
national order can be based exclusively on the agreement and recog¬ 
nition of mutual needs, interests, and sovereign rights of Stales. There¬ 
fore - Vyshinsky continues - the Soviet theory of international law 
considers the international treaty, based upon the principle of sovereign 
equality and respect for mutual interests and rights, as the basic source 
of international law. The rule Pacta sunt servanda is one of special im¬ 
portance, if a treaty is concluded in full equality, agreement, and 
freedom of the contracting Parties.^ He then gives again his definition 
of international law, quoted above. 

However, Vyshinsky stresses the primacy of municipal law over 
international law. Municipal law is superior to international law 
whenever they contradict each other. How, then, can the principle 
Pacta sunt servanda be claimed as a basic one? He tries to reconcile the 
obvious inconsistency by the statement: “When recognizing the prima¬ 
cy of municipal law, the Soviet conception of municipal law is not and 
may not be in opposition to the conception of international law which 
is consistent with the same requirements.”^ This certainly is a statement 

^ Ibidem, p. 128. A special importance must be attached to that textbook, since 
almost all outstanding Soviet publicists constituted the team of authors of this col¬ 
lective work; they are: Durdieniewski, W. E. Hrabar, F. 1. Kozevnikov, S. B. Krylov, 
N. N. Lubimow, 1. S. Pierietierskij, D. B. Levin; the manuscript of N. P. Kolczanovskij 
(t 1940) has also l)cen taken advantage of. Two of the authors were (Krylov) or are 
(Kozevnikov) Judges at the International Court of Justice. 

® A. J. Vyshinsky, Member of the Academy of the USSR, Voprosy Miezdunarodnovo 
Prava i Miezdunarodnoj Politiki, Moscow 1949 (Problems of International Law and 
Politics); Polish edition, Warszawa, 1951, from which it is quoted here; cf. p. 657. 

® Ibidem, p. 686. 

^ Ibidem, p. 687. 



SOVIET CONCEPTION OF INTERNATIONAL LAW 


129 


which leaves all doors open for a unilateral Soviet interpretation 
of the conditions in which international law - in the form of treaties 
or in any other form - may be applied by the USSR.^ We would like 
to underline the constant use by Vyshinsky of the term Soviet conception 
of international law,"" Other authors use it too, although with greater 
restraint. Vyshinsky consistently considers his own conceptions as 
Soviet conceptions, and in fact, being an unchallenged leader of Soviet 
publicists, he was never openly opposed by anyone of them. On the 
contrary, his colleagues always yielded to his opinions, and readily 
changed their own beliefs in order to be in agreement with this out¬ 
standing jurist and dangerous enemy of any opposition. 

Professor Kozewnikow, presently judge at the ICJ, giving always 
the same, i.e. Vyshinsky’s definition of international law - in a slightly 
modified wording - stresses that the attitude of the Soviet Union toward 
international law is closely tied up with its external policy, and that 
politics, in its turn, is - according to Lenin’s definition - the concen¬ 
trated expression of economics.^ 

The Soviet doctrine recedes farther and farther away from the idea 
that besides the State there might also be other subjects of international 
law. Although judge Krylov voted with the majority of the ICJ in 
favor of the recognition of the United Nations as subject of that law,® 
there is a trend in Soviet theory now^ toward the abandonment of that 
position. First, the existence of the international personality of individu¬ 
als was denied. Professor Korcckij opposed the opinion which would 
recognize the individual as a subject of the whole system of international 
law or even of its special branch, which is called international penal 
law. Only the State is a subject of international law, and international 
law has no precedence over municipal law. He also challenged the 
international character of the Niirnberg Tribunal, which, in his opinion, 
was not created on the basis of international law, but because the four 
Powers represented on it had assumed sovereignty over the territory 
of the State of which the criminals were nationals. Korccki’s statement 
was pronounced at a session of the International Law Commission of 
the United Nations, on May 27, 1949,^ on behalf of the Soviet Union. 


^ The same conception of international law, and of its basic elements is contained 
in the Diplomatic Vocabulary, Difflomaticeskij Slovar, edited by Vyshinsky, Moscow 
1950; cf. t. II, p. 124. 

® Sovietskoje Gosudarstwo i Aiiezdunarodnoje Pravo, 1917—1947, Moscow 1948, p. d 
(Soviet State and International Law). 

* Reparation for injuries suffered in the service of the United Nations, Advisory 
Opinion, April 11, 1949; ICJ Reports, pp. 174 ff. 

* U. N. Gen. Assembly, Doc, AjCN. 4/SR, 29^ p. 8. 



130 


SOVIET CONCEPTION OF SOVEREIGNTY 


It was certainly a surprise for all the other members of that Com¬ 
mission and for all theorists who had studied the Soviet doctrine on 
that score. 

Indeed, the authors of the above quoted collective textbook of inter¬ 
national law, published by the Institute of Law of the Academy of 
Sciences of the USSR, only two years before Koreckij’s official state¬ 
ment, occupy a diametrically opposite position. This contradiction is 
a significant testimony to the complete dependence of the Soviet inter¬ 
pretation of international law on the ever changing needs of their 
external policy. The authors of the textbook, reporting the text of the 
London Agreement of the four Powers of August 8, 1945 state: “Al¬ 
though the International Military Tribunal is composed only of the 
representatives of the four powers, it may be considered as a tribunal 
of all the United Nations. It was stressed in the Agreement that the 
governments of the four powers act “in the interest of all United Nations” 
(preamble) and it was provided that “each of the governments of the 
United Nations may accede to the present Agreement” (Art. 5). There¬ 
fore, the International Military Tribunal is an organ of 
international justice in the broad sense of this expression. 
It is the first international penal Tribunal in history”^ (emph. suppl.). 

Such a striking contradiction in Soviet statements has its explanation 
in the Marxian philosophy. Zdanov, one of the great theorists of Soviet 
Marxism made a declaration, based upon the teachings of the “classics,” 
in which he ascertained that “One and the same idea, under different 
concrete historic circumstances, can be, depending ©n a case, reaction¬ 
ary or progressive.”^ That phrase is referred to at any opportunity by 
Soviet writers in all fields, as a political directive as well as a reason 
and explanation of all the sudden changes in Soviet theory and practice. 
Here it should be emphasized that Soviet theory is supposed to be con¬ 
sistent with Soviet practice, and Soviet practice should be in agreement 
with Soviet theory; theory and practice constitute - according to Soviet 
Marxians - a unity both serving the economic basis, and the “policy 
of the dictatorship of the proletariat for the latter’s benefit.” 

Korovin, who once rejected the international personality of the State 
and its sovereignty, subsequently changed into an eager worshipper of 
both the State and its sovereignty. In later years, he envisaged the 
possibility of an international personality of some private international 

^ Op, ciL, pp. 641, 642. 

® Voprosy Filosojii, No. 1,1947, Moscow, p. 263 (Problems of Philosophy, a periodical 
publication). 
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organizations, and today expresses himself only in favor of the inter¬ 
national personality of the nation besides that of the State. 

Every nation which fights for its independence, and which finds itself 
in a state of creating its own national State, should be recognized as 
a subject of international law - Korovin wTites.^ He maintains this 
opinion in some later studies,^ obviously having in mind the political 
perspective of Soviet interventions in behalf of the dependent countries 
of Asia and Africa. He is, however, opposed to some extent by professor 
Krylov, who affirms that a dependent nationality transforms its national 
sovereignty into State sovereignty only when it is freed from foreign 
control and forms its own State. However, he accepts the (!xistence of 
two kinds of subjects of international law. States and dependent nations 
which are subjects of international law before achieving their independ¬ 
ent statehood. Krylov denies, this time, not only to individuals but 
also to international organizations, the quality of subjects of interna¬ 
tional law.^ 

Another Soviet jurist, V. V. Evgeniev, asserts that neither interna¬ 
tional organizations nor individuals are subjects of international law, 
but he denies also international personality to a nation which has not 
yet created its own independent State. An analogous opinion is express¬ 
ed by still another Soviet jurist, L. A. Modzhoryan.^ Those opinions 
were stated in the Articles published in the main Soviet monthly 
juridical review, “Sovictskoje Gosudarstwo i Pravo” (Sovi(‘t State and 
Law), in 1954 and 1955. All the authors arc now united in refusing 
international personality not only to individuals, but to international 
organizations, that means to the United Nations as well. There are 
some differences concerning the personality of a nation. But the Soviet- 
Marxian attitude toward international obligations and their permanent 
validity is still the same. Treaties and other agreements should be ob¬ 
served, but says f'. I, Kozevnikov: “the classics of Marxism-Leninism 
did not extend the rule of international law, which says that interna¬ 
tional treaties should be observed, to annexionist and enslaving agree¬ 
ments ... Refusal to abide by these agreements cannot be considered 
as violation of the principles of international law.”^ One might ask judge 
Kozewnikow why such treaties should at all be concluded by the Soviet 

^ Mezdtmarodrwje Pravo, edited by Korovin, Moscow 1951, pp. 158,159 (Internation¬ 
al Law). 

^ Gf. W. W. Kulski, “Soviet Comments on International Law and Relations,” 
AJIL, Vol. 49, 1955, pp. 518 ff. 

» Ibidem, p. 522. 

* Ibidem, pp. 523, 526. 

® Kulski, AJIL, Vol. 48, 1954, p. 640. Translation by Kulski. 
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Union? Apparently in given historic conditions, they could be con¬ 
sidered as progressive, and then, with the change of concrete historic 
conditions, the same treaties become reactionary, annexionist and en¬ 
slaving and, therefore, the Soviet signatory is not obliged to abide by 
their provisions. Needless to add that the Soviet Government is the 
exclusive authority to judge when the principle Pacta sunt servanda is 
valid for the USSR and when not; unilaterally the USSR determines 
what kind of conditions and circumstances have changed the character 
of an international agreement, and when it is authorized to refuse their 
implementation. This is still an attitude consistent with the concept 
of a quasi-absolute sovereignty. The Soviet Union is the sole master 
in determining the binding force of treaties which it has concluded, or 
which were concluded by other States “encouraged” now by the U.S.S. 
R. to revolt against “Western exploitation.” 

The theory of the economic basis and the ideological superstructure, 
as worked out by the “classics” of Marxism, and lately defined again 
by Stalin (ut supra) is a complete failure with respect to international 
law. According to Stalin’s still binding definition in the USSR, each 
economic basis has its own ideological superstructure and each ideo¬ 
logical superstructure may serve only one basis, namely the one which 
created it. The basis creates its superstructure in order that it serves 
this basis, and not any other basis. How then can international law 
be created as an ideological superstructure to serve two different eco¬ 
nomic bases, the socialist one and the capitalist one? Some of the 
Marxian theorists tried to assert that international law was not a super¬ 
structure. But in that case it could not be a true law, since law is expressly 
mentioned by Stalin as one of the elements of superstructure. Other 
Marxians proposed a solution, which contended that there were two 
international laws, as superstructures of two economic bases. In this 
case, however, the world would be divided into two camps without 
any legal unifying factor, and such a situation is dreaded by Soviet 
politicians, since it would create too dangerous an obstacle in their 
plans for communist world expansion. The idea of two international 
laws is categorically rejected in all the recent writings of Soviet authors. 
Another solution had to be sought. Kozevnikov suggested in 1951, that 
international law should be considered as a superstructure of the objec¬ 
tive conditions of economic cooperation between States of the World. 
However, such an interpretation was clearly different from the precise 
wording of Stalin’s definition.^ 

^ Kozevnikov, Polish text of his Article in Nowe Drogi (New Ways), Warsaw, 1951. 
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In the recent Marxian textbook of international law (Warsaw, 
1955/1956) this delicate problem is again touched upon. After the 
usual Vyshinsky definition of international law, the author states 
that it is fallacious lo assert that international law is or becomes, in 
the present conditions of coexistence of Stales having different economic 
systems, an clement of exclusively socialist superstructure. “Interna¬ 
tional law is connect(‘d with conditions of production prevailing in 
structurally different States which take part in international com¬ 
merce.”^ 

It seems, that no solution consistent with Stalin’s definition of super¬ 
structure can be found by the Marxians. However, of one thing they 
are quite sure; they affirm that after the victory of the World Socialist 
Revolution, there will be surely only one international economic basis 
and one ideological superstructure with respect to international law. 
Today, international law, although a full legal system according to 
Soviet doctrine, does not seem to be an ideological superstructure, or 
if it docs, it is a superstructure of two different economic bases, thus 
opposing the teachings of the “classics,” and Stalin. The solution of 
that controversy is virtually postponed by Soviet theorists until the 
“proper time.” 

5. THE QIJASI-ABSOLUTE SOVEREIGNTY OF THE SOVIET SI'ATE 

Soviet theorists of international law claim that the USSR is a constant 
and loyal follower of the “democratic provisions” of that law, because 
they were created and embodied in the traditional doctrine which is 
still dominant, “at the time when the bourgeoisie was still a progressive 
clement of the social evolution.” However, Lenin and his disciples 
stress that “socialist contents have to be poured into the old bour¬ 
geois forms.” Sovereignty of States is considered by Soviet politicians 
and jurists - since the early twenties of our century, but not immediately 
after the Revolution - as one of those basically “bourgeois progressive” 
elements of international law. However, Soviet writers stress that 
sovereignty, having a class character like the State with which it is 
indissolubly tied up, is now a progressive element only in the socialist 
World, and a reactionary one in the capitalist World. In the first case, 
sovereignty serves the proletariat to protect the State’s independence 
from capitalist encroachments, and to strengthen ties with the prole¬ 
tarians of all countries of the World. In the second case, it serves the 
capitalist, and especially the imperialist countries (imperialism “is the 
^ Op, dt.y p. 9. 
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last Stage of capitalism,” Lenin) to establish the World domination of 
their industrial and commercial monopolies. Interpretation of the con¬ 
cept of sovereignty is the prerogative of the proletarian State, and 
changes and evolves according to the changing interests of the prole¬ 
tariat. Internal matters of a capitalist State do not belong to its domirstic 
jurisdiction, but internal matters of a communist Slate certainly belong 
to that domain. An objective rule cannot and may not be estab¬ 
lished.^ 

Let us by-pass here the opinions of Soviet publicists in this field before 
the Second World War, since they have already been abundantly pre¬ 
sented in legal literature.- Since the year 1946, Korovin has maintained 
that in the light of the lessons of the Second World War, a new and more 
profound treatment of international sovereignty is necessary. He says 
that in the period of national States, sovereignty is the expression in 
international law of the principle of national self-determination, and 
that the Soviet Union, which itself is built upon the principle of the 
sovereign equality of both its large and small member nations, has 
always been a consistent champion of international sovereignty, “a 
friend and defender of oppressed people.” Korovin further affirms that 
in a world where there are rich and poor, exploiters and exploited, 
weak States and strong ones, and independent countries and colonies, 
to reject the conception of sovereignty or the other legal guarantees 
of national independence and freedom would always help those who 
are strong and would never benefit those who arc weak. Apparently 
forgetting Russian Czarist and Soviet imperialism, Korovin - who once 
was an opponent of sovereignty - writes that is it highly characteristic 
that “the present-day diggers of sovereignty are among the leading 
figures of the State whose government has never evinced, either in the 
past or in the present any special tendency to respect the sovereignty 
of the peoples of dependent and colonial countries.”® Korovin obviously 
thinks only of Asian and African dependent countries, not of those 
European countries virtually reduced to a colonial status. 

N. I. Polyanski defines sovereignty as the supreme power which is 
not limited by any other power, and which is as autonomous inside 
the State as it is independent in its relations with other States.^ This is 

* Gf. Taracouzio, op, ciL, pp. 46, 47, also Durdieniewski and Krylov, Textbook, 
op, ciL, p. 129. 

® Cf. Writings referred to above; also Mintauta Chakste, “Soviet Concepts of 
the State, International Law and Sovereignty,” AJIL, Vol. 43, 1949, pp. 21 ff. 

8 AJIL, 40, 1946, op, cit., pp. 743, 758. 

* “Princip suvierenitcta v Soviete Bezopastnosti” (The Principle of Sovereignty in 
the Security Council), in Sovieckoje Gosudarstwo i Pravo, No. 3, 1946, p. 30. 
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a traditional definition, still dominant in practice and theory of inter¬ 
national law. 

Korovin writes again in 1947 about sovereignty, but this time not 
in a respected Washington journal, but in the influential Moscow 
newspaper “Pravda,” where he clearly points out the offensive charac¬ 
ter of the Soviet conception of sovereignty. Sovereignty, as conceived 
by Soviets - he writes - is a weapon in the struggle of the progressive 
democratic forces against the reactionary imperialistic ones. Under 
contemporary conditions, sovereignty is destined to act as a legal barrier 
affording protection against imperialistic encroachments and securing 
the existence of the most advanced social and State forms like socialist 
societies and People’s democratic republics; it is a guarantee of the 
liberation of the oppressed peoples in colonies and dependen t territories 
from the imperialistic yokc.^ 

Judge Krylov advances an opinion which is not very convincing 
for a jurist. He says, that of all the States which in our time are immediate 
subjects of international law some are invested with full pow(!r, namely 
sovereign States, the mutual relations of which are based upon the 
principle of sovereign equality, while other States do not enjoy this 
full power, being dependent, not sovereign States.^ How a dependent, 
non-sovereign State can be an immediate subject of international law, 
Krylov does not explain. Surprisingly enough, a little further, Krylov 
teaches that international law stresses not only the notion of absolute 
autonomy of the sovereign State in its internal matters, but also another 
aspect of sovereignty which is the independence of the sovereign State. 
From the moment - Krylov continues - a State has lost its capacity 
for action (as an independent State) in the international sphere, it 
has ceased to be a sovereign State, even if it has preserved a certain 
degree of autonomy in its internal affairs, losing only its capacity to 
determine its external policy. From the point of view of the legal doc¬ 
trine - Krylov concludes - sovereignty is independence and autonomy 
of the State in its affairs.^ Krylov’s reasoning may be summed up as 
follows: A non-sovereign State may be an immediate subject of inter¬ 
national law, and a State which has lost its character of an immediate 
subject of international law, ceases to be a sovereign State. 

Krylov strongly opposes the idea of a World Government. He says 
that the conceptions of a World Law as well as that of a World Assembly 

^ Pravday May 3, 1947; excerpts in translation in Chakste, op. cit., p. 31. 

* Les Notions Principales, op. cit.y p. 450. 

* Ibideniy p. 451. 
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or the idea of transforming the United Nations into a World State 
present an utopia, reactionary in its essence, which has one fixed goal, 
namely to guarantee the World supremacy of the respective capitalist 
groups. This conception - says Krylov-is without doubt contradictory 
to the concept of sovereignty which constitutes the basis of the present 
international law.^ 

In the textbook under the sponsorship of the Soviet Academy of 
Sciences we can read that the term “sovereignty” means today the 
overlordship of the State, and that in the theory of international law 
sovereignty is the independence and autonomy of the State in its internal 
and external relations. However, sovereignty of the present bourgeois 
State means the class rule of the bourgeoisie in the internal as well as 
in the external policy of the State. The authors teach further that sover¬ 
eignty of the bourgeois State can be in reality only a paper sovereignty 
behind which a substantial dependence of a given State is hidden. The 
authors affirm that many formally sovereign States arc not independent, 
and that they carry on their international policy following completely 
“the advice of other States.” The authors have in mind, of course, the 
bourgeois States and not the Soviet satellites. The authors then try 
to prove that the member States of the Soviet Union are sovereign 
States ~ their sovereignty being limited “only” by Article 14 of the 
Constitution of the USSR - and that they are subjects of international 
law,2 The authors believe that international protectorate is based upon 
an agreement between the ruling class of the “protected State and the 
ruling class of the protector; it is a transaction enforced and supported 
by the power of the protector, and strengthening eventually the ex¬ 
ploitation of the working class of the protectorate.”® 

Simultaneously with that textbook, a great work was published in 
Moscow (1947) by professor I. D. Levin exclusively devoted to the 
study of the problem of sovereignty. The author felt it necessary to 
stress at the outset of his work that one should always remember the 
distinction between the contents, the essence of sovereignty, and the 
form of sovereignty. The supremacy of the power of the State as a 
political organization of the ruling class is the essence of sovereignty.* 
However, Levin’s work did not enjoy its great fame for a long time, 
since it was most severely criticized, because of several assertions and 

^ Ibidem^ p. 435. 

* Durdieniewski and Krylov, op, cit., pp. 129, 131, 134, 138-140, 

® Ibidem^ p. 144. 

^ Princip Suuierimitieta v Sovieckom i Miezdunarodnom Pravie, Moscow 1947, p. 6. 
(The Principle of Sovereignty in Soviet and International Law.) 
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definitions, by the dictator of Soviet legal theory, Vyshinsky. Levin 
found himself in a dangerous situation, and had to withdraw several 
of his statements publicly, at meetings of Soviet jurists, and in an article 
published in the main Soviet organ of jurists in Moscow (1949). For 
the Soviet conception of sovereignty it is instructive to read some excerpts 
of that article.* Levin contends that, “with the accompaniment of 
flattering and kind slogans about ‘World citizenship,’ about the 
necessity of giving up national sovereignty, nations of Western Europe 
have been involved in a circle of aggressive imperialist pacts which 
constitute a legal form of the liquidation of their sovereignty and in¬ 
dependence in the name of the interests of Wall Street. Benelux, 
French-Italian Custom Union, Western European Union, Organization 
of Economic Cooperation, European Union, and finally the North- 
Atlantic Pact - these arc the stages on the way to the full abolition of 
sovereignty of the Western European countries.” These countries, 
because of the betrayal of the dominant plutocratic oligarchy, and of 
their right-wing socialist leaders, fell into the net of American monopolies 
which tend toward the political and economic subjugation of the 
World.*^ After such a “scholarly” and “dispassionate” statement, made 
by one of the leading Soviet jurists in a leading Soviet juridical monthly 
Review, we may read several other affirmations of this kind. 

1. D. Levin, like other Soviet authors, maintains that the principle 
of sovereignty is one of the most essential elements of the Marxian- 
Leninist science concerning the State. “It is directly connected with 
the main problem of the strategy and tactics in the struggle of the work¬ 
ing class for communism.” The author then blames himself for having 
given a wrong definition of sovereignty in his book of 1947, which “was 
submitted to a just and sharp criticism by the academician A. J. Vy¬ 
shinsky,” Indeed, Levin’s definition was consistent neither with the 
Soviet nor with the dominant theory of international law. He defined 
sovereignty as “the legal and factual capacity of the State to fulfill its 
functions as an independent member of the international community.” 
This definition, on the one hand, is very vague and lacks precision, and, 
on the other hand, sounds like Hobbes’ requirement that the State 
should necessarily be in a factual position to defend by its own power 
its independence. Levin then emphatically accepts, and emphatically 

/ I. D. Levin, “The Problem of the Essence and the Role of the Principle of Sover¬ 
eignty,” in Sovietskoje Gosudarstwo i Pravo, Moscow 1949, No. 6; translation in the 
Polish Panstwo i Praivo, Warsaw 1949, No. 11, pp. 21 ff. Quotations below from that 
translation. 

* Ibidem^ p. 21. 
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praises Vyshinsky’s definition, which reads: “Sovereignty is a position of 
State power independent of any other power inside as well as outside of 
the State.”' Vyshinsky’s definition is obviously similar to, if not identical 
with the definition of the traditional doctrine. 

Professor Levin states further in his officially approved article, that 
sovereignty is an indispensable and inseparable characteristic of the 
State, it accompanies the State from the very beginning of its existence, 
being connected with its class nature. Sovereignty is also a symbol of 
the struggle of colonial nations against imperialism; it is a catchword 
of the democratic forces of the whole World in their fight for peace, 
and in their fight against the warmongers; it is a symbol of the struggle 
of nations for the abolition of their political and economic dependency 
of their countries on capitalist monopolies; it is also tightly bound with 
the problem of nationalities. “The principle of sovereignty cannot be 
considered at the present time in isolation, abstracting it from the 
general problem of the victory of democracy and socialism, of the higher 
interests of the working class,” Levin asserts. He affirms that the prole¬ 
tarian internationalism highly appreciates and respects the sovereignty 
of all big and small countries, and that the best proof of this attitude 
is the external policy of the Soviet Union. 1 reaties concluded by the 
Soviet Union do not endanger anybody; they arc an efficient instrument 
of peace, on an absolutely permanent basis, of the recognition of the 
sovereignty, independence, and legal interests of all peace-loving na¬ 
tions, united in their fight for peace, and against imperialism, war, and 
aggression.2 These are the ideas and principles of the Soviet theory of 
sovereignty. 

Vyshinsky, who, second only to Stalin, had the last word in juridical 
matters, and even today is considered as the highest authority in this 
field - although sometimes mildly criticized, after the “destalinization” 
and his own death - opposes energetically any “attacks” on sovereignty. 
He asks: “Whom docs sovereignty bother?” And he explains that 
national States, defending their sovereignty, oppose the exploitation 
by foreign capitalists. Therefore, sovereignty bothers those countries 
which strive for economic domination, for the widening of their sphere 
of influence in the economic and political fields. “State sovereignty is 
the banner of independence and of the fight of many countries against 
the aggressive appetites of capitalist monopolies.”® Vyshinsky further 

^ Ibidem, pp. 25, 26. 

1 Ibidem, pp. 31, 27, 33, 35-37. 

® Voprosy Miezdunarodnovo Prava, op, cit., Polish edition, Warsaw 1951, quotations 
from that edition, Cf. pp. 362 ff. 
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teaches that the principle of sovereignty makes possible the cooperation 
on equal footing of big and small States, which have different economic 
and political structures; it protects small States against exploitation by 
foreign capitalists; it opposes cosmopolitanism which reflects the tend¬ 
ency to World domination by imperialist monopolies.^ 

The doctrine of quasi-absolute sovereignty was most clearly expressed 
by F. J. Kozewnikov, in his famous article about the “Creative Role 
of the USSR in Just Solution of Territorial Problems.” Kozewnikov 
(elected Judge of the ICJ after the resignation of Judge Golunski in 
1953) states first that the USSR claims and implements the principle 
of the inadmissibility of unlawful occupation by force of foreign terri¬ 
tories. However - he contends - the thesis about the unlawfulness of 
the annexation of foreign territories should not be “of course” under¬ 
stood as a negation, in principle, of all changes of territorial status. 
“The recognition of an abstract immutability of the territorial status 
quo is totally alien to the Stalinist-Leninist external policy.” And 
Korovin quotes the well-known cynical statement by Lenin that one 
should not consider as annexation all incorporations of a “foreign” 
territory, because, generally speaking, socialists are sympathetic to the 
idea of abolition of the frontiers between nations and of the creation of 
bigger States. “Also, not all infringements of a status quo may be con¬ 
sidered as annexation, because such an attitude would be a most 
reactionary one, and a mockery of principles of the historical science.” 
After such a disquieting introduction, the leading Soviet jurist states 
with a disarming friinkness that “The Soviet policy has constantly ob¬ 
served and still observes this realistic conception in the field of interna¬ 
tional politics.” 2 And he goes on to explain that in connection with the 
territorial problems, “the security of the State frontiers plays a great 
role.” This problem is of great importance for any State, but especially 
for the Soviet Union, since the majority of States are capitalist States. 
“And it is a well known thing that reactionary elements in capitalist 
countries bear constantly their foolish plans for a war against the L'SSR. 
Therefore, the Soviet Union has the right to ask for the shifting in her 
favor of the frontiers of a neighbor State if, in the opinion of the USSR, 
this State endangers the security of the Soviet Union.” In such a way 
—Judge Kozewnikov continues — the question was posed with respect to 
Finland in 1939. “When the peace negotiations did not yield any 

^ Ibidem^ p. 670. 

* In the Polish monthly review Panstwo i Prawo, now under the auspices of the 
Polish Academy of Sciences; cf. No. 12 (December), 1950, pp. 4, 5. 
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result, and Finland perpetrated a criminal aggression against the USSR, 
the decision of the matter was transferred to the field of war.”^ 

Here it should be remembered that the “peace negotiations” were 
connected with Soviet pressure on Finland to cede a part of its territory 
to the USSR. A strange terminology is used by judge Kozewnikov: 
“peace negotiations” before the war wtis started or declared. The USSR 
invaded Finnish territory on November 30, 1939. On December 14, 
1939, the USSR was expelled from the League of Nations - an excep¬ 
tional case in the League’s history - for acts of aggression against Finland. 

Kozevnikov backs his statements by a declaration made on this 
subject by the then Soviet foreign minister W. M. Molotov, in 1946. 
Molotov contended that the war against Finland was undoubtedly a 
just war on the USSR side, since it had to solve a vital problem of the 
“country of socialism and peace.” Molotov concluded: “That is why 
at the present time nobody would understand in the Soviet Union 
such a situation, in which the Finnish border would run at a distance 
of 30 kilometers from Leningrad.” ^ According to Kozevnikov, the 
Treaty of Peace with Finland of February 10, 1947, confirmed the 
Soviet standpoint in that matter. In an analogous way - he says - 
should b(! treated the case of Krolcwiec (named by the USSR Kalinin¬ 
grad in former East Prussia), and of its adjoining territory.® Another 
masterpiece of cynicism of so eminent a jurist, is the following statement 
by Judge Kozevnikov: “The main different* between the State frontiers 
of the USSR and the frontiers of the bourgeois countries consists also 
in the fact that the latter, as a rule, arc created and were created arbi¬ 
trarily and often in a striking contradiction with the principle of self- 
determination of nations; the frontiers of the USSR, on the contrary, 
were created and are created in agreement with the Stalinist principle 
of the self-determination of nations.”^ 

The solution recommended by Molotov and Kozevnikov, concerning 
the shifting of the frontiers which are too close to a State’s vital centers, 
can be only a privilege of the absolute sovereignty of a Power like the 
Soviet Union. All principles of international law should yield to that 
privilege; the sinister superiority of Power over Law may be once more 
invoked. 

The above described attitude of a Judge at the ICJ gives rise to uneauiy 
^ Ibidem, pp. 8, 9. 

* Molotov, External Policy of the Government of the USSR, Moscow 1946, p. 6. (Wniesz- 
naja Politika Praviticlstwa ZSRR). 

® Ibidem, p. 9. 

^ Ibidem, p. 11. 
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speculations, and it gives one more evidence of the Soviet conception 
of sovereignty in the sense of a quasi-absolute sovereignty. The USSR 
politicians and publicists recognize international law, and especially 
international treaties, only when convenient, when they suit the ‘‘in¬ 
terests of the proletariat,” although the leaders of the LJ.S.S.R. con¬ 
stantly claim the binding force of the rule Pacta sunt servanda. It is an 
unfortunate thing to notice that the Soviet Union and Soviet publicists 
apply the same interpretation of international law and of the sover¬ 
eignty of States, as was put forward by German nationalist and Hitlerite 
doctrine. The practice of international law gives an even stronger 
evidence of this state of things, when considering the innumerable 
treaties violated by the USSR since the time it came into existence.^ 

The Soviet conception of international law and sovereignty is faith¬ 
fully shared by the communist publicists of the Soviet-dominated 
countries.2 

Vyshinsky and his disciples and followers used to underline that 
sovereignty of States in international law is not an absolute one and 
that it is limited by international, freely accepted obligations. 

In the above mentioned study of professor V. V. Evgenyev (1955), 
the author recognizes that State sovereignty embodies the right to self- 
determination, i.e,, to decide freely all questions relating to the national 
fate without, however, infringing in any way upon the rights of other 
nations. He also acknowledges that the decisive importance of the 
principle of sovereignty for the development of inter-State relations 
docs not at all carry the implication that the State is “absolutely sover¬ 
eign” in its foreign relations, and may act arbitrarily in relation to 
other States. The author continues, in line with the traditional doctrine 

^ Cf. U. S. Senate, Doc. No. 85, August 1, 1955: Soviet. Political Treaties and Vio^ 
lations. Foreword by Senator J. O. Kastland; see pp. III-VI, and 1-50. 

* Cf. Z^gadnienia Prawne Konstytueji Polskiej Republiki LudoweJ, Warsaw 1954, 3 
volumes (Legal Problems of the Constitution of the Polish People’s Republic). A big 
Chapter of the Volume I is entitled “Problems of Sovereignty in the light of the Con¬ 
stitution of the PRL,” pp. 115 ff., where the same statements about the “sovereignty 
as the greatest obstacle in the path of imperialism in its policy of World domination, 
and as the greatest foe of imperialism” and so forth, may be read. 

Statements and teachings of Vyshinsky, and other above mentioned leading Soviet 
jurists and publicists, are repeated and presented as the author’s own beliefs, c.g., 
in a study by Ferdinand Boura, dean of the Faculty of Law of the Prague University, 
in the Bulletin de Droit Tchecoslovaque. Prague 1954, pp. 196 ff. Dean Boura maintains 
also that it is absolutely impossible to separate political independence from economic 
independence. Only a State which enjoys economic sovereignty may be considered 
as a fully sovereign State, even from the political point of view, p, 201; how few 
countries in the World are sovereign, if that statement is true, and how litdc sovereign 
would Dean Boura’s beautiful country be under his own definition, even without its 
present political dependence on the Soviet Union. 
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of international law, that a limitation of sovereignty, if it is of a mutual 
and voluntary nature, is not only possible but also indispensable, 
because without such limitation, diplomatic, economic, and cultural 
relations could not develop among States. Professor Evgenycv, belong¬ 
ing to a younger generation of Soviet jurists, touches frankly upon the 
legal independence and at the same time the factual dependence of 
many States. The dependence, being of a purely factual nature, is mani¬ 
fested in the acts of the dependent State which formally continues to 
be considered as a sovereign State - explains Evgenyev. It may be added 
that this is exactly the position of the Soviet-dominated “independent 
and sovereign” countries. However, Evgenyev does not abandon the 
ideas and political slogans of his older colleagues, when he chiims that 
States, which have consented to receive American assistance, quickly 
lose their sovereign rights and independence and are levelled down to 
the position of vassals of American imperialism.' 

Both Taracouzio and Loewenstein certainly are right in their opinions 
about the attitude of the USSR toward the principle of sovereignty, 
and about the method of exploitation of that principle for the changing 
political needs of that country. I'he former says that Soviet attitude 
toward sovereignty may be summarized as a conscious subjection of 
theoretical aspirations to concrete political necessities, and he points 
out that in dealing with the international aspects of the problem, the 
Soviets are content to see it left in each individual case to the inter¬ 
pretation dictated by the political wisdom and diplomatic skill of the 
moment.^ The latter writer arrives at the conclusion that in the matter 
of sovereignty, the Soviets are operating with double standards, and 
that this fact is common knowledge. “While insisting on the sovereignty 
and freedom from intervention of the Soviet bloc States in relation to 
other States - he writes - they utilize their hegemonial position towards 
their satellites to the extent that the latter’s sovereignty remains nominal 
at best.”® 


^ “Subjects of Law, Sovereignty and Non-Interference in International Law,” in 
Sovieckoje Gostidarstwo i Pravo^ Moscow 1955, No. 2, pp. 77-SO; cf. Kulski, op. ciUy 
AJIL^ Vol. 49, 1955, pp. 525, 526, where excerpts in Kulski’s translation can be 
found. 

* Op. cit., pp. 46, 47. 

* Op. cit., Loewenstein, however, does not approve of the position of the USA 
either in this field; he writes: “Nor is the U.S. beyond reproach in its unwillingness 
to accept limitations of its sovereignty for the purpose of international cooperation... 
Here traditional isolationism and economic nationalism are equated with the rigid 
preservation of unmitigated national sovereignty now sailing under the flag of national 
self-interest.” Gf. p. 227. In connection with the Draft Convention on Human Rights, 
the same author says that: “It proved impossible to break down the unwillingness 
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6. THE MEANING OF THE SO-CALLED ECONOMIC INDEPENDENCE 
Economic independence is not a legal concept; it belongs to the field 
of economics and of political realities. However, Soviet ideologists, 
statesmen and also international lawyers speak about economic in¬ 
dependence as a condition for political independence. Soviet jurists 
stress - according to Marxian theory - that whenever a State falls into 
economic dependence on another State, it becomes also politically 
dependent on that State. Therefore, even the economic aid given by 
the United States to the Western European countries, on the basis of 
international agreements, makes of those countries “vassals of American 
imperialism.” Quoting Soviet publicists on the subject is not necessary 
here, since all of th(^m - as all Marxians do - connect economic with 
political independence. They make, however, a clear distinction be¬ 
tween the economic aid given by on(! Western country to the other, 
on the one hand, and the economic subjection to the USSR of its 
satellites, on the other hand. In the latter case, countries taking ad¬ 
vantage of foreign aid are “fully sovereign and independent, because 
here one proletarian government helps another proletarian govern¬ 
ment,” and in the former case, capitalist countries helped by other 
capitalist countries become political dependencies of the latter, if not 
their “colonies.” The uneven development of capitalism in the capitalist 
countries - Marxists say, following Lenin and Stalin - makes possible 
and unavoidable the exploitation of the less developed countries by 
the more developed ones, while an analogous situation does not exist 
and cannot exist in the socialist camp. 

The problem of economic independence is first of a factual nature. 
Tribal States, and human societies on a low level of development were 
or could be economically self-sufficient in their geographic isolation or 
in political isolation, for various reasons. I1ic betterment of the condi¬ 
tions of life, the economic, cultural and social development were strictly 

of both the United States and the Soviet Union to subject their domestic autonomy 
to the curbs which international cooperation in this field would require”; cJ‘. ibid.^ 
p. 234. 

Certainly, the methods of both the USA and the USSR are often identical in the 
international legal field, but the purposes of these countries are obviously different, 
the former defending the interests of the individualist system of economy, and the 
political and democratic freedoms of non-communist countries, the latter fighting for 
the imposition of the communist economic system and of the Soviet political domina¬ 
tion upon the free countries. In such a struggle, especially in the economic and political 
fields, and in such a diplomatic fight carried on by the two leading powers of the 
two blocs in which the World is divided, both main antagonists w^ant to have “free 
hands” in many international matters which normally should be dealt with in a 
more “liberal” manner, as claimed by a considerable number of publicists in the 
free World. 
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connected with commerce and the exchange of goods between States, 
with discoveries and inventions, and with the revolutionary improve¬ 
ments in the means of transportation. Economic interdependence in 
modern times is an overwhelming fact. 

It is true that some big, wealthy and powerful States have greater 
capacity to be self-sufficient, because of varied resources, than the others, 
but in the present day state of technical development and tremendous 
industrial production of the wealthiest countries, even these countries 
cannot be self-sufficient, at least in time of peace. Other countries 
need their products, while on their part, the big producers, producing 
much more than their own countries need and consume, must export 
the excess production to other countries in order to avoid the lowering 
of the living-standards and the worst social and economic malaise of 
a modern State, namely unemployment. Agricultural countries with 
a low standard of living, and today, perhaps, the United States and 
the Soviet Union - because of their resources - could b(!, if necessary, 
self-sufficient and economically independent. 

Economic independence or economic dependence - in the opinion 
of this writer - does not exist as a legal problem. In treaties which 
stipulate provisions making one State economically and politically 
dependent on another State, a legal dependence of the former on the 
latter is established. It means that the dependent State is obliged 
to take orders from the other State. It is immaterial whether they 
are in the political or economic fields; for a jurist they belong to 
the legal field, since they are based upon an international agree¬ 
ment. 

If an agreement stipulates that one State will receive much more in 
goods or money than it delivers to the other contracting Party, and if 
the latter - according to the provisions of that agreement - is authorized 
to supervise on the spot, i.c., within the territory of the other country 
the use of money or goods sent to it, we may in fact speak about economic 
dependence. However, it seems that a jurist may not speak about legal 
dependence in that case, unless the power of economic supervision 
has been conferred upon the supervising State in an agreement con¬ 
cluded on the basis of an unequal footing of the signatory States. 
If an agreement of the above mentioned kind would impose upon one 
country a supervision by another country of the functions and powers 
of the main branches of government, legislative, executive and judicial, 
a jurist might speak of a state of dependence of the former on the latter, 
but not about a state of economic dependence. 
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If there is nothing irrevocable in a relationship putting one State in 
a factual economic dependence on another State, this dependence 
remains still outside the scope of international law. All States arc eco¬ 
nomically interdependent, but if their fate depends only upon their 
own decisions, if they may refrain from any economic contacts with 
anyone, even at the cost of their starvation, but have chosen the other 
way, that of international economic agreements, they are legally in¬ 
dependent States. Whether a treaty creates for one of the contracting 
Parties a State of dependence on the other Party or not, depends on 
the provisions of the treaty; for a jurist, dependence or independence 
may be only legal ones notwithstanding the various fields of international 
intercourse which might be involved. 

Soviet jurists are not alone in their concern for economic independence 
in international law. Some international instruments establishing, 
recognizing or guaranteeing the existence of newly cn^ated States, also 
speak about their economic and political sovereignty or ind('pendence 
which, however, means that these States do not have to be commanded 
by any external power, either in the political or in the economic fields, 
that they are themselves supreme in those fields. They arc, juridically 
speaking, independent States under international law.’ Soviet publicists 
constantly connect the “economic basis” with its “political and legal 
superstructures,” as elements of the general “idc^ological superstruc¬ 
ture.” However, they attach the utmost importance to such a legal 
wording of the various “treaties” with the satellite countries, so as to 
be able constantly to refer to the independence of those countries in 
spite of their full factual dependence. Soviet-imposed govcrnintmts con¬ 
clude treaties with the government of the Soviet Union. One may say 
that, in practice, the Soviet Union concludes those treaties with itself; 
none the less, in relations with the outside World, it can easily claim the 
political and “economic” independence of the countries it dominates, 
referring to their legal independence. 

7. DOMESTIC JURISDICTION AND INTERNATIONAL ARBITRATION 

Domestic jurisdiction or reserved domain, or exclusive competence of 

^ In Woodrow Wilson’s historic Message of January 8, 1918, Article XIII reads: 
“An independent Polish State should be erected ... and whose political and economic 
independence and territorial integrity should be guaranteed by international cove¬ 
nant.” To guarantee economic independence would in fact mean providing Poland 
with everything it would ever need, in the economic field so as to make it economically 
self-sufficient. However, it is obvious that the Message could and cannot be inter¬ 
preted otherwise than as only assuring Poland its legal independence also in the 
economic field. 
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a State in its domestic affairs, are terms used in the theory and practice 
of international law in order to determine the scope of the freedom 
of action of a State inside its territory or in relation to its citizens abroad. 
No foreign State or international organ is authorized to interfere in 
the internal matters of a State within its sphere of exclusive internal 
competence. This matter will be examined later; in this Chapter it is 
interesting to stress that the Soviet Union interprets restrictively any 
limitations of the scope of the domestic jurisdiction, and also opposes 
any codificational endeavors to determine the matters falling within 
that scope. 

In a letter (of December 5, 1949) sent as an answer to a questionnaire 
of the Institute of International Law (Institut de Droit International), 
Judge M. S. Krylov, representing the opinion of Soviet publicists, 
affirmed in the conclusion that: 1) Domestic jurisdiction is a rule of 
positive international law, a rule stemming from the sovereignty of 
States; 2) it is not possible to define in advance the content of the re¬ 
served domain; one can find necessary reasons exclusively in concrete 
cases in order to invoke the reserved domain; 3) the existence of an 
international obligation only limits the reserved domain, which still 
exists; 4) Article 2, par. 7 of the Charter of the United Nations has a 
general validity, while Art. 15, par. 8 of the League of Nations Covenant 
(and the text of Dumbarton Oaks proposed by the late M. Malkin) 
had only a limited scope; 5) declarations of acceptance of compulsory 
jurisdiction of the International Court of Justice, establish only general 
limits of the reserved domain which do not exclude the right of a State 
to refer to the reserved domain in a concrete case beyond the limits 
provided in the facultative clause; 6) an appeal to the international 
judge in this matter would not yield useful results.^ 

"Wus. 'sAaW vW attitude toward the problems of international 
law; it centf^rs in ilnr n^luctant acceptance of any permanent, objective 
criteria valid always in a certain category of situations. For Soviet 
Marxians, every case may constitute its own specific c<itegory depending 
on circumstances which cannot be determined i>*. i.l/mice. If, for exam¬ 
ple there is a case in which a capitalist ~ or ev< vvorse, an imperialist - 
^s^>erts that a matter belongs to its cJ(j'niestic jurisdiction, the 
claim, and ind<*ed has claimed in practice again and again, 
that this matter belong to international law, and should be dealt with 
un cr t c Idttf r s provisions (cases of the governmental system in Spain, 


35: 43 1950, Vol. I. pp. 5 ff.; pp. 

• . KryJov, La Haye, le 5 ddeembre 1949. 
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of South-African Negro and Indian problems, of Algeria, Cyprus, etc.). 
If, however, an analogous situation arises in the ‘‘socialist camp,” the 
matter surely does belong to the domestic jurisdiction of the Socialist 
State (cases of the violation of Human rights and freedoms in Bulgaria, 
Hungary, and Rumania, of the suppression of the Hungarian uprising 
by the Soviet army in Novembcr-Decembcr 1956, etc.). 

Another Soviet authority on international law, professor V. L, 
Korecki voted against the Draft Declaration on Rights and Duties 
of States, adopted by the International Law Commission of the United 
Nations, on the grounds, among others, that it did not protect the in¬ 
terests of States against interference by international organizations and 
groups in matters falling essentially within their domestic jurisdiction. 
Article 14 - he contended - especially denies the sovereignty of States; 
the doctrine of the “super-Stat(‘” was being resorted to in this fashion 
by persons or peoples seeking to achieve, or to help others to achieve 
World domination. Here professor Korecki lists almost all the terms 
used in international law to indicate one and the same notion of sover¬ 
eignty and independence: “Instead of reinforcing the principle of 
sovereignty, self-determination, sovereign equality of States, inde¬ 
pendence, and the freedom of States from dependence on other States, 
the draft Declaration derogated from the great movements to rid the 
peoples of the World of the scourges of exploitation and (){>pression.”^ 
Soviet conception of the quasi-absolute sovereignty of States is con¬ 
sistently followed also in the above quoted statements by Krylov and 
Korecki. 


International arbitration is another matter, in which Soviet theory and 
practice stress the divergent, and even opposite interests of the capitalist 
and socialist countries. Soviet legal and diplomatic practice rejects 
arbitration as a means of pacific settlement of international disputes 
between socialist and non-socialist countries, for at least two reasons: 
1) the lack of belief in the impartiality of a judge belonging to the na¬ 
tionality of the “non-Soviet World,” and who would be designated to 
arbitrate the dispute;^ 2) international arbitration limits the sover- 


^ International Law Commission, Report June 9, 1949. UN. Doc. A/GN. "t/SR. 
22, pp. 123 ff.; also in Sohn’s collection of 1956, p. 27. The already mentioned Article 
14 of that Draft Declaration reads as follows: “Eve^ State has the duty to conduct 
its relations with other States in accordance with international law, and >^th the 
principle that the sovereignty of each State is subject to the supremacy of inter¬ 
national law.” . .. 1 , 1 , . 1 rttn 

* Cf. Litwinoff’s declaration in that sense, in 1922, in Sohn s collection, 1950, p. 
1046. 
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eignty of the State, imposing on it a definite, obligatory award or 
judgment which the State must carry out even in the event of an adverse 
verdict.^ Therefore, the Soviet Union concludes only those international 
agreements in the field of pacific settlement of inter-State disputes, 
which do not provide any obligatory solution. Although automatically 
a party to the Statute of the International Court of Justice, and having 
one of its nationals as a member of the Court, the Soviet Union did not 
sign the facultative clause of Article 36, par. 2 of the Statute, referring to 
the compulsory Jurisdiction of the Court in legal matters. The Soviet 
Union agrees to see one of its nationals judging the difierences of other 
countries, but does not agree to submit to international justice its own 
disputes. The USSR does not recognize for itself either the so-called 
institutional (obligatory, a priori, pre-established) arbitration, or the 
so-called isolated (facultative, ex post) arbitration. 

The States under Soviet control follow the Soviet pattern in this 
field as well. For example, Poland in 1939 was a party to about twenty 
treaties providing arbitration and judicial settlement. Some of them 
were still valid after the Second World War, others automatically ex¬ 
pired, not having been renewed. However, the present government of 
Poland denounced the arbitration treaties with Luxemburg (in 1951), 
with Switzerland (in 1952), and with Sweden (1953). In the most 
recent Marxist textbook of international law, one of its authors em¬ 
phatically asserts that Poland in its relations with the capitalist countries 
cannot apply the traditional forms of arbitration because of the same 
reasons for which the Soviet Union could not apply them. “In that way, 
in the relations between the Polish People’s Republic and the capitalist 
countries - the communist author writes - the primacy of the principle 
of negotiations is ascertained, because it guarantees to the fullest extent 
the protection of sovereignty and of common interests.”^ However, 
between the Soviet-controlled States outside the Soviet Union, arbi¬ 
tration procedure is provided in a number of arbitration clauses (corn- 
promissory clauses) of various treaties. Poland, for example, concluded 
a scries of international agreements connected with the “Convention 
for Ensuring Economic Cooperation” of July 4, 1947 between that 
country and Czechoslovakia. A Protocol concerning mediation and 
arbitration procedure is valid for the interpretation or execution of 
fourteen treaties, protocols and other agreements. Arbitration procedure 

^ Korovin wrote, already in 1924, that "Soviet Russia is a systematic enemy of 
arbitration,” cf. Miezdunarodnoje Pravo Pierehodnovo Vriemienia, Moscow 1924, pp. 48, 
49 (International Law of the Transitional Period). 

* Warsaw textbook, op. cit.y 1956, t. II, p. 285. 
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is to be applied by a board of arbitrators consisting of six members 
appointed in equal numbers by each Government from among nationals 
of the Parties (par. 5). If agreement cannot be reached because of an 
equality of votes, another member shall be appointed to the board 
as a referee and chairman. He may be a national of one of the Parties, 
but each Government is entitled to request that the referee shall be 
neither a national of (nther of the Parti(‘s nor a p(TSon who is resident in 
their territories or is in their service (par. 6). Paragraph 9 is of special 
interest. It reads: ‘‘Th(‘ members of the board of arbitrators shall be 
completely independent in the exercise of their functions and neither 
Party may give them any instructions whatsoever. The board of arbi¬ 
trators shall give its decisions ex aequo el hono'^ (emphasis supplied). This 
certainly is an exceptional provision, because it makes of a judgment 
ex aequo et bono not an extraordinary, auxiliary measure in the adminis¬ 
tration of international justice, but an obligatory rule to apply. No 
other rules or provisions upon which the arbitral decision could or 
should be based is even mentioned.^ The submission of both signatory 
Powers to an award based upon equity and fairness is all the more 
striking as it may happen that the decision would be reached by the 
foreign arbitrator Joined by three nationals of only one of the Parties. 
Marxian jurists, taking into consideration all the possibilities involved 
in an arbitral award ex aequo et hono^ stress that such a system may exist 
only among socialist countries. However, until 1958, no matter was 
submitted to that board of arbitrators. 

8. COEXISTENCE 

Coexistence of States is a phenomenon which belongs to the field of 
sociological, biological, political, and other realities; to the legal field 
belongs, however, that aspect of coexistence which is concerned with 
the establishing and maintaining of and the respect for the legal rules 
governing the intercourse of the actually coexisting Slates. The body 
of those rules is international law. 

Politicians and jurists, when speaking about the problem of coexist¬ 
ence, have in mind peaceful coexistence of States, and also their cooper¬ 
ation on the basis of some rules and principles. Coexistence is a factual 
notion, but peaceful coexistence and cooperation of States as guaranteed 
by some rules commonly recognized by the States as binding upon 

1 United Nations, Treaty Series, Vol. 85, 1951, No. 1146; the Convention with its 
15 annexes entered into force on December 7, 1948 (Annex 5 on July 4, 1947 as 
from the date of signature); it was not registered with the U.N. by the government 
of Poland until April 9, 1951. 
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them, may well be considered from the angle of international law. 
However, since international law rules not only the mutual relations 
of States in war time, but first and foremost, in our times, during peace 
time, the principles of coexistence cannot be anything more than those 
which already form a part of the rules and principles of international 
law. And, in fact the five principles of coexistence, propagated now by 
the Soviet bloc, and largely accepted and quoted by many other coun¬ 
tries, mainly Asian and African, correspond to the six principles of 
international law which the Soviet doctrine stresses as being the funda¬ 
mental notions of that law.^ 

The five principles arc, however, worded in such a form as to avoid 
any possible controversies in their literal interpretation by various 
States. The principles arc indeed those accepted and recognized by 
the traditional or classical, still dominant theory of international law. 

In the Soviet Draft of a European Security Treaty of February 10, 
1954, the preamble contains a passage which reads: “With a view to 
strengthening international cooperation in conformity with the princi¬ 
ples of respect for the independence and sovereignty of States, and of 
non-intcrference in their international affairs.”^ However, Soviet poli¬ 
ticians give credit for the wording of the principles of coexistence to 
Prime Minister Nehru of India, and Premier Chou En-lai of Communist 
China, who in 1954 mentioned: 1) mutual respect for territorial in¬ 
tegrity and sovereignty, 2) non-aggression, 3) non-interference in in¬ 
ternal affairs, 4) equality and mutual benefit, 5) peaceful coexistence.* 
The most elaborate setup of principles of coexistence was worked out 
and presented in a Declaration of the Asian-African Conference at 
Bandung on April 24, 1955. Ten principles are listed in that Declaration, 
which has a particular importance insofar as, in a number of treaties 
concluded among the States of Asia, Africa, and of the Soviet bloc, 
“the principles of the Bandung Declaration” arc referred to without 
often repeating them in details. These principles are: 1) Respect for 
the fundamental human rights and for the purposes and principles of 
the Charter of the U.N.; 2) Respect for the sovereignty and territorial 
integrity of all nations; 3) Recognition of the equality of all races and 
of the equality of all nations, large and small; 4) Abstention from inter- 

^ Wc have mentioned them in connection with Krylov’s Hague lecture in 1947, 
and with the Soviet Academy of Sciences textbook of 1947, edited by Durdicniewski 
and Krylov. 

® Cf. New York Times, February II, 1954; text of the draft. 

® Khrushchev’s speech at the twentieth Congress of the Communist Party of 
the USSR, February 14,1956; cf. jV. Y.T., February 15,1956: “Khrushchev Mentions 
Coexistence Principles.” 
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vention or interference in the internal affairs of another country; 5) Re¬ 
spect for the right of each nation to defend itself singly or collectively 
in conformity with the Charter of the UN; 6) Abstention from the use 
of arrangements of collective defense to serve the particular interests 
of any of the big Powers; 6-B) Abstention by any country from exerting 
pressure on other countries; 7) Refraining from acts or threats of 
aggression or of the use of force against the territorial integrity and 
political independence of any country; 8) Settlement of all international 
disputes by peaceful means such as negotiation, conciliation, arbitration 
or judicial settlement, as well as other peaceful means of the parties* 
own choice in conformity with the Charter of the UN; 9) Promotion 
of mutual interest and cooperation; 10) Respect for justice and inter¬ 
national obligations.^ 

A majority of the countries which took part in the Conference were 
non-communist, but communist ideological influences exerted skill¬ 
fully by the Communist Chinese delegation, and by the Soviet observers 
behind the scene, played an important role. However, all the principles 
of the Bandung Declaration arc in perfect agreement with the positive 
rules of international law and of the dominant theory today. Since 
they reflect the conceptions of international law of twenty- nine Asian- 
African States, they arc to be given particular consideration in a study 
devoted to present conceptions of international law. They should not, 
perhaps, be contained in the Chapter analysing the Soviet doctrine; 
nevertheless, since they are mentioned in many treaties and agreements 
of the countries of the Soviet bloc, it was deemed useful to speak here 
about the Bandung Declaration.^ 

The five principles are mentioned, for example, in the Agreement 
concerning the Friendship and Cooperation between communist 


^ The Asian-African conference, convened by the governments of Burma, Ceylon, 
India, Indonesia and Pakistan, met in Bandung (Indonesia) from April 18 to April 
24, 1955. Besides the sponsoring States, twenty-four other States participated in the 
conference: Afghanistan, Cambodia, the People’s Republic of China, Egypt, Ethiopia, 
Gold Coast (now Ghana), Iran, Iraq, Japan, Jordan, Eaos, Ixbanon, Liberia, 
Libya, Nepal, the Philippines, Saudi Arabia, Sudan, Syria, Thailand, Turkey, 
I^emocratic Republic of (North) Vietnam, the Stale of Vietnam, and Yemen. 

* The five Nehru-Cihou En-lai principles were invoked even in the British Parlia¬ 
ment on April 28, 1956, when Prime Minister Eden declared that Britain subscribed 
to them. Gf. TV. T. T., April 29, 1956: “Eden, in Amity Gesture to Peiping Says Britain 
Backs Coexistence.” “The five principles seem to be generally consistent with the 
UN Charter - Eden said - and we already subscribed to them.” In a statement of 
November 17, 1956, N. Krushchev, the Secretary of the Communist Party of the 
USSR, declared that the Soviet Union would be guided in relations with Poland by 
“Leninist principles of equality, mutual respect, sovereignty, and national independ¬ 
ence.” TV.r.r., November 18, 1956. 
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China, and communist Eastern Germany;^ in the common declaration 
of King Ibn Saud of Saudi Arabia and Nehru of India in a declaration 
by Krushchev, Bulganin and Eden concerning their negotiationsin a 
common Soviet-Swedish declaration in a declaration of the govern¬ 
ments of Poland and Cambodia.® 

Bandung principles arc invoked in a Soviet-Syrian declaration;® in 
a Soviet-Lebanon declaration;’ in a Soviet-Yemcnite declaration;® in 
a Syrian-Indian declaration;® in a Chinese-Afghan declaration;^® 
in a Chinese-Nepalesc declaration.^^ 

The five principles arc referred to again in: Polish-Chinese declara¬ 
tion Soviet-Chincse declaration Hungarian-Chinese declaration 
in the Soviet note to the USA, Britain, and PVance concerning the Soviet 
Program for the Middle East;^® in a Polish-Yugoslav statement,^® and 
in a considerable number of other statements and declarations. 'Phe 
above examples of the use in international relations both within and 
outside of the Soviet bloc, of the five principles of coexistence, often 
in their enlarged form of the Bandung Declaration, illustrate the clear 
intention of many older States, as well as of newly created States to 
cling to the well-established rules of the present international law. 
Many of them do so in good faith and with honest intentions to respect 
and observe those principles, and some others seem to use them as 
convenient slogans in their endeavors to dominate other countries, 
and perhaps whole regions or parts of the World. 


In a frank as well as startling declaration, Joseph Stalin expressed the 
Soviet diplomatic and legal philosophy: “Words must have no relations 
to actions - otherwise what kind of diplomacy is it? Words are one thing, 

^ Pekin, December 25, 1955; cf. Dokumentow Polskiego Instytutu Straw Mied- 
zynarodowych, Warsaw 1955, No. 12, p. 2532 (Collection of Documents of the Polish 
Institute of 1 nternational Affairs). 

• Delhi, December 11, 1955; ibidem^ p. 2592. 

» London, April 26, 1956; ibid.. No. 4, 1956, p. 499. 

• Mascow, April 4, 1956; ibid., p. 546. 

^ Warsaw, June 9, 1956; ibid., p. 810. 

• Damascus, June 25, 1956; ibid.. No. 6, 1956, p. 884. 

’ Beirut, June 28, 1956; ibid., p. 886. 

® Moscow, June 23, 1956; ibid., p. 898. 

® Delhi, January 1927; ibid.. No. 1, 1957, p. 145. 

Kabul, January 1957; ibid., p. 149. 

Katmandu, January 29, 1957; ibid., p. 151, 

Warsaw, January 16, 1957; ibid., p. 7. 

January 18, 1957; W.r.T., January 19, 1957. 

January 17, 1957; W.r.r., January 18, 1957. 

February 12, 1957; N.r.T., February 13, 1957. 

September 16, 1957, Belgrade; N.T.T., September 17, 1957. 
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actions another. Good words are a mask for concealment of bad deeds. 
Sincere diplomacy is no more possible than dry water or wooden iron,” ^ 

Foreign Minister Shepilov, speaking on behalf of the USSR in 
Athens presented the principles of Soviet foreign policy as follows: 
“The cornerstone of the Soviet policy is the peaceful coexistence of 
States of various social structures, the fight for the lessening of interna¬ 
tional tensions, and of the consolidation of a universal peace. In its re¬ 
lations with Greece as well as with other States, the Soviet Union rests 
upon immutable principle s of respect of territorial integrity and sover¬ 
eignty, of non-aggression, full equality of States and mutual non-inter¬ 
ference in internal matters. Wc believe that every nation has an un¬ 
challenged right to freedom and indepcmdence and of choosing such 
constitutional form, social and political, which it wall deem the most 
appropriate for itself.”^ 

When putting togtaher both the above quoted texts - chosen from 
among several of the kind available - one may learn how^ to interpret 
rightly Soviet statements concerning the international policy of the 
USSR, as conducted in the framework of the recognized principles of 
international law. Some more recent cases serve as an adequate illus¬ 
tration of the manner in which the USRR interprets the Five Principles: 

On October 19-22, 1956, the Soviet government ordered Soviet 
troups stationed in Poland - allegedly for the purpose of .issuring tht: 
lines of communication between the USSR and the Soviet troops in 
Eastern Germany - to move in the direction of Warsaw, to foil the 
attempted change of the Soviet imposed government.^ To avoid accu¬ 
sations of intervention — because of a strong reaction of the World’s 
opinion - the USSR concluded (on December 17, 1956, in force 
February 27, 1957) with the reformed communist regime of Poland, 
an Agreement on the Legal Status of Soviet 'Froops Temporarily 
Stationed in Poland, Article 1 of which reads: “The temporary sta¬ 
tioning of Soviet military units in Poland may in no way infringe 
upon the sovereignty of the Polish State and may not lead to their 
interference in the domestic affairs of the Polish People’s Republic.”^ 

^ Quoted by Senator }. O. Eastland, in Foreword to Soviet Political Treaties and 
Violations, 1955, op, cit., ‘p. IV; also The Real Soviet Russia, Yale University Press, 

p. 71. 

* Athens, June 30, 1956; Collection of Document, Warsaw, op. cit.. No. 6, 1956, 
p. 891. 

* Cf.Xr.r., October 20-23, 1956. ^ , 

‘ English text in 19.58, pp. 221 ff.; analogous AgreemenUs with the 

German Democratic Republic (March 12, 1957) and the Hungarian 1 copies 
Republic (May 27, 1957), ibidem, pp. 210 ff. and pp. 215 ff. 
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Thus, the Soviet government confirmed the fact of Soviet intervention 
in Poland in October 1956, and apparently was willing to “repair’' 
this infringement upon Polish rights in the new Agreement. HowevtT, 
the present legal status of Soviet troops in Poland does not change the 
fact that in the ten Soviet-dominated countries of Europe ~ outside the 
USSR proper - i.e., in Poland, Czechoslovakia, Hungary, Esthonia, 
Latvia, liithuania, Rumania, Albania, Bulgaria, Eastern Germany - 
a state of permanent interv'ention by the USSR lasts since the years 
1945-1948.^ 

The government of the Soviet Union intensified in 1956 and 1957 
its method of pressure exercised upon various States by sending them 
frequent notes concerning the international relations of those countries 
with the United States. The USSR threatened various European 
countries with severe consequences because of their accession to the 
North Atlantic Treaty Organization, because of their economic and 
political Unions, because of their acceptance of atomic weapons from the 
USA, etc. The Soviet Union pushed its interference in the internal 
matters of other States so far as to exercise pressure on the President 
of the USA in the field of atomic weapon tests, by quoting the Presi¬ 
dent’s opponent in the presidential election.^ 

A most flagrant example of aggression and intervention by the Soviet 
Union are the events in Hungary from October 23-Novcmbcr 12, 1956, 
where the lawfully established government was overthrown by Soviet 
intervention, and a popular uprising of the people, mainly of the most 
oppressed class, i.e., the workmen, was crushed by the intervening 
Soviet troops. A few details of this memorable case before the United 
Nations may be recalled: On Sunday, November 4, 1956, at 5: 30 
A.M., a United States project for a resolution at the Security Council 
Emergency Session calling on the Soviet Union to end its intervention 
was killed by a Soviet veto; the Council then called an emergency session 

^ Cf. here: Titus Komarnicki, “LTntcrvention en Droit International Modeme,” 
RGDJP, Paris 1957, No. 4 and in offprints, especially pp. 19-30. 

® Cf. Letter of the Soviet Premier Nicolai A. Bulganin to President Eisenhower, 
Moscow, October 17,1956; Bulganin used the expression: “We fully share the opinion 
recently expressed by certain prominent public figures in the USA concerning the 
necessity and the possibility of concluding an agreement on prohibiting atomic 
weapon tests...” In his answer to that letter. President Eisenhower pointed out in 
the fii-st paragraph of his letter of October 21, 1956: “First the sending of your note 
in the midst of a national election campaign of which you take cognizance expressing 
your support of the opinions of ‘certain prominent figures in the United States,* 
constitutes an interference by a foreign nation in our internal affairs of a kind, which, 
if indulged in by an Ambassador, would lead to his being declared persona non grata 
in accordance with long-established custom.” 

Cf. jV. LT., October 22, 1956; texts of the exchange of letters ibidem. 
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of the General Assembly, which adopted ten resolutions on the Hungarian 
question in the course of the emergency session and the regular session 
which started on November 12.^ Those resolutions have been adopted 
by more than a two third majority. A Fact-finding Committee was 
elected by the General Assembly to present a report on Hungary; it 
was composed of the representatives of Australia, Ceylon, Denmark, 
lunisia and Uruguay, ihe unanimous Report of the Committee was 
published on June 20, 1957; of the big volume only par. 13 of the Con¬ 
clusions may be quotc.d here: “In the light of the extent of foreign inter¬ 
vention, consideration ol the Hungarian question by the United Nations 
was legally proper and, moreover, it was requested by a legal govern¬ 
ment of Hungary. In the matter of human rights, Hungary h.as accepted 
specific international obligations in the Treaty of Peace. Accordingly, 
the Committee docs not regard objections based upon Par. 7 of Article 
2 of the Charter of the U.N. as having validity in the present case. A 
massive armed intervention by one jKiwer on the territory of another, 
with the avowed intention of interfering with the internal affairs of 
the country, must, by the Soviet’s own definition of aggression, be a 
matter of international concern.”® On the basis of that Report, the 

^ One of the paragraphs of the resolution of November 4, 1956 called on the Soviet 
Union to stop its armed attack on the people of Hungary, and to withdraw all its 
forces without delay from Hungarian territory. I’hc same request for withdrawal of 
Soviet forces without any further delay was repeated in the resolution of November 
9. Paragraph 2 of the resolution of November 21, “urges the Government of the 
USSR and the Hungarian Soviet-imposed authorities to take immediate steps to 
cease the deportation of Hungarian citizens and to return promptly to their homes 
those who have been deported from Hungarian territor>\” 

Paragraph 3 of the resolution of December 4, notes “with deep concern that the 
Government of the L^SSR has failed to comply with the provisions of the UN resolu¬ 
tions calling upon it to desist from its intervention in the internal affairs of Hungary, 
to cease its deportations of Hungarian citizens and to return promptly to their homes 
those it has already deported, to withdraw its armed forces from Hungary and to 
cease its repression of the Hungarian people.” Paragraph 1 of the resolution calls 
again upon the CJovernmcnt of the USSR to comply with the above resolutions. 

I'he resolution of December 12 (paragraph 1 of the preamble) reads: “I’hc General 
Assembly, deeply concerned over the tragic events in Hungary, recalling those pro¬ 
visions of its resolutions 1004 (ES-11) of4 November 1956, 1005 (ES-II) of 9 November 
1956, A/RRS/407 of 21 November 1956 and A/RES/413 of 4 December 1956, calling 
upon the CSovcrnment of the USSR to desist from its intervention in the internal 
affairs of Hungary, to withdraw its forces from Hungary and to cease its repression of 
the Hungarian people...” Paragraph 1 of that resolution “Declares that, by using its 
armed force agairLSt the Hungarian people, the Government of the USSR is violating 
the political independence of Hungary”; par. 2 “Condemns the violation of the U.N. 
Charter by the Government of the USSR in depriving Hungary of its liberty and 
independence and the Hungarian people of the exercise of their fundamental rights... ” 

“ Gf. U. N. publications ; excerpts from the Report, in the J\f. T.T., June 21, 1957, 
pp. 10, 11; the General Assembly’s resolutions also in (MitedNations TicriVw, New York, 
January 1957. See also International Commission of Jurists, The Hungarian Situation 
and the Rule of Law, The Hague, 1957. 
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General Assembly “condemned” once more the Soviet intervention in 
Hungary in its resolution of September 1957, adopted by a majority 
of 60 votes. The Five Principles of peaceful coexistence combined in 
so many Soviet international agreements and diplomatic statements 
remain on paper whenever they put some obstacles into the path of 
Soviet political plans and activities.^ 

The above cases show that the Soviet conception of State sovereignty 
is to be understood as a conception of a quasi-absolute sovereignty 
rqecled by the dominant doctrine of international law. This law itself 
- being in Marxian opinion a class law - is supposed to serve Soviet 
interests as alleged interests of the World proletariat. Thus international 
law becomes an instrument of Soviet power politics. 

It was pointed out above what Soviet Marxists mean by Socialist 
Law. It is a tool of the socialist State used by the proletariat to crush 
the class enemy. Internal law being, according to Soviet theory, 
superior to international law, the latter should serve the same purposes 
as those of the former, but on an international scale. 

The principles of the classical, still dominant conception of inter¬ 
national law, are formally recognized by the Sovit^t Union, and applied 
in the wording of their international agreements. However, the same 
terms meaning different things for the USSR and for the democratic 
States, the Soviet concept of peaceful coexistence has for the USSR a 
sense perfectly consistent with the Soviet concept of quasi-absolute 
sovereignty, as the basis of international law. 


^ Cf. Titus Komarnicki, “The Satellite State - A Modern Case of Intervention,” 
in Studies of the Polish Juridical Association in the USA (Dr. Zygmunt Nagdrski, ed.), 
New York, 1956, pp. 13 -26; A. J. M. van Dal, “Aspects of Coexistence,” ibidem^ 
pp. 97-106. 



CHAPTER V' 


SOVEREIGNTY IN THE PRACTICE OF INTERNATIONAL 
LAW. DOMESTl C J13 R1SD1C3T1 ON 

1. DOMESTIC JURISDICTION 

The term “domestic jurisdiction,” as used in the theory and practice 
of international Jaw, mainly since the Covenant of tlie League of Na¬ 
tions, is not a new legal concept from the point of view of its content. 
Indeed, it does not mean anything else or anything more than the term 
sovereignty in the sense of the supreme power of the State over its 
territory and inhabitants in the framework of international law binding 
upon the State. What some authors used to call “internal sovereignty” 
corresponds to domestic jurisdiction. This term does not mean exactly 
the same thing as the French expression “comptHence exclusive de 
I’Etat,” although it is translated in this way in the Covenant. Exclusive 
competence of the State may mean the scope of the internal as well 
as of the external freedom of action of a State, unlimited by inlernational 
law. Domestic jurisdiction only refers to the exclusive internal com¬ 
petence of the highest legislative, judicial, and administrative (executive) 
authorities of the State. In practice, however, the “exclusivt; com¬ 
petence” is understood and interpreted in the sense of the domestic 
jurisdiction, i.e., as the exclusive competence in internal matters. 

The principle par in parem non habei indicium^ is a very ancient one,’ 
and in international law it means that no States is authorized to interfere 
in the internal matters of another independent State which is its equal. 
This is the principle of the sovereignty of States and of their equality, 
which prohibits the State to interfere in affairs of another State, but, 
at the sam(^ time, protects it from interference in its own affairs by 

^ Cf. as a good illustration of that fact, the R eport by J. R. flope—Scott, C^.C. of 
Lincoln’s Inn, January 18, 1843, in which it is said that “the principle declared by 
the maxim of civil law: ‘Kxtra territorium ius dicendi irnpune non paretur/ h one so 
necessarily connected with the first idea of independent sovereignties and so hilly 
recognized throughout the civilized world, that to speak of legislative or judicial 
acts to be performed by one supreme power within the dominions of another , withoiit 
first showing some special authority by w^hich to support them, would discredit 
the whole system of international jurisprudence”; Lord McNair, International Imw 
Opinions^ op. cit., Vol. 1, p. 69. 
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another State. It may again clearly be seen how the notion of independ¬ 
ence is closely tied up with that of sovereignty, also in its narrower sense, 
that of domestic jurisdiction. The prohibition of interference in the 
internal affairs of a State is the consequence of the independence of 
the State of any external authority. Domestic jurisdiction implies inde¬ 
pendence, and independence implies domestic Jurisdiction in the sense 
of the exclusive competence in domestic aflkirs. Sovereignty is do¬ 
mestic jurisdiction and independence. It seems therefore justified 
not to consider domestic jurisdiction apart from sovereignly when 
studying the place of sovereignty in the practice of international law. 

2. SOVEREIGNTY UNDER THE COVENANT OF THE LEAGUE OF NATIONS 
The principle of the sovereignty of States in international law is thor¬ 
oughly applied in the Covenant. Article 4, par. 5 provides that any 
Member of the I.eaguc not represented on the Council shall bt^ invited 
to send a representative to sit as a member of any meeting of the Council 
during the consideration of matters specially affecting the interests of 
that Member. Art. 5, par. 1 stipulates that, except where otherwise 
provided in the Covenant, decisions at any meeting of the Assembly or 
of the Council shall require the agreement of all the Members of the 
League represented at the meeting. The principle of unanimity means 
that nothing may be voted by the Council or by the Assembly which is 
against the sovereign will of a State. 'Fhc general right of “Veto,” as it 
is called today in practice in the United Nations, is recognized by all 
the members of the Assembly and the Council of the League. 

The majority vote is admitted in procedural matters, and in some im¬ 
portant ones, as for instance those of Art. 4, par. 2bis or of Art. 26; 
it is also admitted in some substantive matters (Art. 15/4, art. 15/7). 
In order not to hurt the sensitivity of the Members about their sover¬ 
eignty, the Covenant docs not order but recommends to them even 
when the term “decision” is used in connection with the powers of 
the Council and the Assembly.^ Any Member could withdraw from 

^ Lord Curzon deemed it necessary on behalf of Great Britain to allay some 
apprehensions of many member States that the League might become a super-State 
or a “super-sovereignty.” At the January 1920 first session of the Council already, 
he had to state that “It has sometimes been said that the League of Nations implies 
the establishment of a Super-State, or a Super-Sovereignty. The very title League 
of Nations, should be sufficient to dispel this misconception. 'I’he League does not 
interfere with nationality ... The League is an association of sovereign States.” LN., 
Official Journal^ 1920, p. 21. - On behalf of the “New World,” the Columbian re¬ 
presentative, Urrutia declared that “the peoples of the New World desire finally 
to see that the rigorous application of powers conferred upon the Assembly by the 
Covenant makes disappear the fear of the League becoming a Super-State.” Cf. 
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the League after having fulfilled its obligations (Art. 1/3) under the 
Covenant. The Council of the League, in which not all Members 
were represented functioned on the basis of the equality of its Members 
permanent or non-permanent. Non-permanent Members since 1926 
constituted within the Council a majority, which reached in 1930 the 
proportion of two to one and since 1935, even of three to one. The 
powers of the Council and of the Assembly were framed in identical 
terms. (Art. 3/3 Assembly, and Art. 4/4 Council.) 

The Pr(;amble of the Covenant speaks about the firm establishment 
of the understandings of international law as the actual rule of conduct 
among Governments, and about the maintenance of justice and a 
scrupulous respect for all treaty obligations in th(! d(!alings of organized 
peoples with one another. The Covenant does not apply the term 
“sovereignty,” but those of the fully self-governing State, Dominion 
or Colony,^ (Art. 1 /2), of territorial integrity and political independence, 
(Art. 10), and of domestic jurisdiction. 

Article 15, paragraph 8 of the Covenant stipulates: “If the dispute 
between the parties is claimed by one of them, and is found by the 
Council, to arise out of a matter which by international hiw is solely 
within the domestic jurisdiction of that party, the Council shall so 
report, and shall make no recommendation as to its settlement.”*^ 

The restriction on sovereignty by the international organization is 
envisaged in that provision under four main aspects: 1) domestic 
jurisdiction could be invoked by a Member State only in case of a 
dispute with another State, but not in other situations which could 
arise under the Covenant; 

2) the matter should “by international law” be within the do¬ 
mestic jurisdiction of the State, i.e., its qualification as belonging 
to that jurisdiction, could not be based upon the rules of municipal 
law; 

3) the matter should be “solely” within the domestic jurisdiction of 
a State; this means that it should belong “exclusively” (French version) 
to that jurisdiction. If the matter would belong only partly, even to 
a slight extent, to the international field, it would not be solely within 
the domestic jurisdiction, and would consequently be subjected to 

LN., Off, J., 1923, and Jean Ray, Commenlaire du Pacte de la S.d.N. Selon la Politique 
et la Jurisprudence des Organes de la Sociiti^ Paris 1930, p. 59. .... 

^ The expression “fully self-governing Colony” is obviously a contradictio tn adtecto. 

* The French text, also authentic, rcad.s: “Si Pune des Partita pr^end et si Ic 
Conscil reconnait que le diflt^rend porte sur une question que Ic droit international 
laisse k la competence exclusive de cette Partic, le Conscil le constatcra dans un rap¬ 
port, mais sans recommander aucune solution.” 
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regulation by international law, i.e., in the case of the Art. 15/8 of the 
Covenant, by the provisions of that Covenant; 

4) the Member State, party to a dispute under Art. 15 of the Cove¬ 
nant, is not a definite judge of the character of the matter involved 
in the dispute; it presents its opinion and its demand that the Council 
abandon its action in the dispute, but it was the Council exclusively 
which decided whether or not that dispute arose out of a matter which 
by international law was solely within the domestic jurisdiction of 
that State. 

The provision in itself contained a substantial limitation on the sover¬ 
eignty of member States, and was hailed by many writers as a progress 
in strengthening the authority of the international organization over 
its members. It appeared, however, that insurmountable difficulties 
arose with the problem of determining what matters belong, by inter¬ 
national law, to domestic jurisdiction. In more than 100 cases, members 
of the League claimed that their dispute belonged to their domestic 
jurisdiction, although their adversaries in the dispute were, as a rule, 
of an opposite opinion.^ llie Council took a practical attitude toward 
those cases, avoiding any recommendation. However, it asked the Per¬ 
manent Court of International Justice for an Advisory Opinion in the 
case of Nationality Decrees issued in Tunisia and Morocco (French 
zone) on November 8, 1921. For the Court this was only its third case 
after beginning its activities in 1922. This fact gives evidence of the 
urgency of the problem for the League. In its much quoted Advisory 
Opinion of February 7, 1923, the Court appeared not to be in a position 
to give any legal solution which would be practically workable. 

The PCIJ stated in the above Opinion, among other things, that 
the words “solely within the domestic jurisdiction” seem rather to 
contemplate certain matters which, though they may very closely con¬ 
cern the interests of more than one State, are not in principle regulated 
by international law. As regards such matters -- the PCIJ stressed ~ 
each State is sole judge. The essence of the answer by the Court to the 
question presented to it, may be found in the following phrase: “The 
question whether a certain matter is or is not solely within the juris¬ 
diction of a State is an essentially relative one; it depends upon the 
development of international relations.”^ 

^ Cf. Geneva Research Center, Walter Schiffer: Repertoire of Questions of General 
International Law before the League of Nations 1920-1940, Geneva 1942; see pars 137-295. 

* The Court adds to that statement, that “in the present state of international 
law, questions of nationaliiy are, in the opinion of the Court, in principle within 
this reserved domain.” PCIJ, Scries B. No. 4, pp. 23, 24, 1923. 
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The Court expressed itself only in relation to the concrete problem 
of nationality stating that in its opinion this problem is within the 
reserved domain, but the question of what belongs to the domestic 
jurisdiction in general was not solved. Indeed, it was too difficult for 
the Court to make a list of matters which, although belonging to the 
municipal sphere, are nevertheless of international concern. The Court 
determined the scope of domestic jurisdiction only in a negative form, 
stating that the right of a State to use its discretion is restricted by 
obligations which it may have undertaken towards other States. “In 
such a case” - the Court says - “jurisdiction which, in principle, belongs 
solely to the State, is limited by rules of international law.”^ It may 
be ascertained - in the light of the Court’s Opinion - that what falls 
under the provisions of international law is not domestic jurisdiction. 
The issue is somehow paradoxical, since, on the other hand, under 
the Covenant, the matter should “by international law” b(! within 
domestic jurisdiction. International law then should consecrate and 
determine the scope of the domestic jurisdiction because, otherwise, 
what is not recognized by international law^ as domestic jurisdiction, 
belongs to the sphere of international law. 

The influence of the “reformers” of international law may be clearly 
discovered in the wording of Art. 15/8 of the Covenant, since it reverses 
the order of things in the relationship between municipal law and in¬ 
ternational law. The advocates of the primacy of international law 
over municipal law - and this writer considers himself as one of them ~ 
recognize that international law, once created by means of international 
conventions or custom, is binding upon the State which co-created 
conventions or acceded to them, or which accepted the international 
customary law when entering into the community of States. Only those 
provisions of international law are binding upon a State which it 
accepted in this or in another form, and they tak(^ precedence over 
municipal law in a case in which it contradicts them. 

The States create international law, and the scope of international 
law depends on the States and on the development of their mutual 
relations. International law docs not positively determine the scope of 
municipal law, but the governments of the States, acting according 
to the powers conferred upon them by municipal law, determine in 
conventions and customs the scope of international law. International 
law may not determine what belongs to domestic jurisdiction, but may 
well say what matters do not belong to it, exactly because they belong 

^ Ibideiriy p. 24. 
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to the field of international law. Therefore, the term “by international 
law,” if interpreted in consistency with the sources of international 
law and with its practice, would mean only matters which are already 
governed by positive international law, binding in a concrete case 
upon th(' Parties concerned. 

The C'ourt again recognized the principle of the sovereignty of 
States when it declared that, according to Art. 15/8 of the Covenant, 
the interest of the League in its ability to make recommendations should 
stop at a determined point when confronted with an equally primordial 
interest of every State to preserve intact its independence in matters 
which int(!rnational law recognizes as belonging to their rt'served 
domain.^ But here again the terms “by international law,” or “which 
international law recognizes” remain unprecise and practically in- 
effeclivc. Taking into account this difficulty, the Institute of Inter¬ 
national Law (Institut de Droit International) at its session in Oslo, 
in 1932, tried to determine more precisely the contents of the expression 
“domestic jurisdiction.” 

In its resolution of 1932, the Institute stated that: I. The expression 
“domain reserved by international law for the exclusive competence 
of the State,” designates the body of questions which belong to the 
competence of a determined State and which, at the same time, in 
the relations between that State and another State or the international 
community, are exempt from any substantive obligatory decision of a 
jurisdictional organ; II. The competence of a State is determined by 
international law. This determination applies not only to the domain 
of competence, but also to the modalities of its exercise insofar as they 
interest other States and the international community; III. The limits 
within which this competence is exclusive are essentially relative; they 
depend on the development of international relations; IV. The question 
whether or not, in a determined case, the matter of a dispute belongs 
to the exclusive competence of the State, may not be unilaterally solved 
by any of the interested States; V. Except an agreement to the contrary, 
an objection concerning the exclusive competence raised during a proce¬ 
dure of conciliation does not interrupt the procedure; VI. The recogni¬ 
tion, in a determined case, of the exclusive competence of a State, docs 
not prevent in a given case the conciliatory action between the Parties.^ 

The problem was too complex to solve, even though the Institute, 

^ Ibidem, p. 25. 

* Annuaire de 1*Institut de Droit International, 1932; text in French without translation. 
Resolutions of the Institute are translated, after the Second World War, into English 
in the Annuaire, 
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being a private organization and an association of the highest authorities 
in international law, could take a more independent position than the 
PCIJ; a position which could tend either toward strengthening or 
toward weakening the sovereignty of States, particularly in the field 
of international disputes. The Institute would have rendered a sub¬ 
stantial service to the practice of international law, if it had initiated 
the listing of those matters which by international custom belong to domestic 
jurisdiction. 

The mailers lhat belong to domestic jurisdiction under conventional 
law are always well known, at least to one of the Parties concerned, 
which, as a rule, invokes the pertinent provisions. To establish an 
existing rule of customary law is not always an easy thing, and it is 
generally recognized lhat this task belonged and still belongs to the 
highest mission of international tribunals, and especially of the PCIJ 
and today of tlie International Court of Justice (ICJ). It should be 
stated in this connection that both Courts recognize that duty, and that 
they carried or carry on lh(ur activities in that matter in a most honorable 
and appr(!ciated way. The PCIJ found it too difficult to give a positive 
interpretation of matters belonging, by international law, to domestic 
jurisdiction, as did the Institute, which virtually repeated the Court\s 
statements. However, paragraph II of the Institute's resolution is not 
easily acctrptable for an internal lawyer. The expression: “The compe¬ 
tence of States is determined by international law," adds only to the 
confusion provoked by the wording of Article 15/8, unless it is again 
understood that every matter belongs to the competence of a State 
unless it is ruled by international law to be binding upon that State. 

Since, in practice, States w^hich claimed their domestic jurisdiction 
in disputes before the Council of the League w'ere not overruled by 
the Council (except in specific matters concerning the international 
protection of minorities), Article 15/8 appeared to j)rotect strongly the 
sovereignty of States from infringements upon it by the liCague. Publi¬ 
cists who believed that international law should alw^ays take into con¬ 
sideration political realities approved of the provision of Article 15/8 
- in spite of its inadequate wording - as it was implemcmted in practice. 
It was clear indeed that in an international organization the member¬ 
ship of which was not obligatory, any proxasion which would be con¬ 
sidered by a Member State as harming its interests could lead to the 
denunciation of the Covenant by that State and to its final withdrawal 
from the League.^ 

^ Gf. Charles Rousseau, “La sortie de la S.d.N.,” RGDIP, 1934, p. 321. 
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The opponents of State sovereignty also oppose the reserved domain. 
Scelle, for example, considers the term “competence exclusive’’ as a 
pernicious one to the same extent as that of sovereignty. “Today” - he 
writes - “it is the political supervision by the Council of the League of 
Nations which one (diminates; to-morrow’ tlie turn of tlie supervision 
of tlie legality by the PCIJ wall come.”^ The op[)on<‘nts of the sover¬ 
eignty of States mad(‘ several attempts to bring about the abolition of 
paragraph 8 of Article 15 of the Covenant. A formal project in this 
respect was presented to the Coinmiitee which liad to harmonize the 
Covenant with the Kellogg-Briand Pact. I’he Committee, however, 
had to by-pass this project because of the strong ~ and at that period 
even increasing - attachment of the States to their sovereignty and to 
their freedom from the League’s interference in their internal affairs.^ 


3. ARTICLE 2 PARAGRAPH 7 OF THE UNITED NATIONS CHARTER 
The drafters of the UN Charter believed that a provision corresponding 
to Art. 15/8 of the Covenant should be included in the Charter. How¬ 
ever, the majority of the governments represented at the San Francisco 
Conference for International Organization (April 25-June 26, 1945) 
supported the views of the representatives of the United States and the 
USSR in their endeavors to protect the sovereignty of the UN Members 
from the “intervention” of the Organization, as efficiently as possible. 
The result of those endeavors can be seen in Article 2/7 of the Charter, 
which reads: “Nothing contained in the present Charter shall authorize 
the United Nations to intervene in matters which are essentially within 
the domestic jurisdiction of any State or shall require the Members 
to submit such matters to settlement under the present Charter; but 
this principle shall not prejudice the application of enforcement measures 
under Chapter VII.” 

1 Precis, Premiere partie, op, cit„ pp. 93, 94; also Scellc, “La regression constitu- 
tionnellc internationalc ct la r(:forme dc la S.d.N./’ Anmiaire de rJmtUut International 
du Droit public, 1938, pp. 359 ff. 

2 The literature on this subject is extremely abundant. Cf. among studies published 
in the last years before the Seexmd War: American Council on Public Affairs, A 
Balance Sheet of the First Great Experiment, \Si\sh'mp.oi\ 1942. Hans Kelsen, “Ixgal 
lechnic in International Law - A I’cxlual Critique of the League Covenant,” 
Geneva Studies, 1939, No. 6; John 1. Knudson, A History of the League of Nations, Atlanta 
1938; W. E. Rappard, The Quest for Peace since the World War, Cambridge, Mass. 
1940; Sir A. E. Ziinmern, The League of Nations and the Rule of Imw 1918-1935, London 
1936; Denys P. Myers, Handbook of the League of Nations', Boston 1935; League of 
Nations, Reports on the Work of the L. of N, submitted to the Assembly by the Secretary General 
(1920-1945), 1945. Among the earlier publications, much appreciated was the work 
of W. Schticking and H. Wchberg, Die Satzung des Volkerbundes, last ed. Berlin 1931. 
Extensive bibliography in those publications; domestic jurisdiction, and various 
aspects of Art. 15/8 of the Covenant are discussed in some details. 



DOMESTIC JURISDICTION 


165 


The main legal elements of that article - which interest us here - 
are: 1) the exception of domestic jurisdiction may be invoked not only 
in international disputes but also in all matters in which the UN 
might be interested; 2) tlu' exception is valid, if the matter is “essentially” 
within the domestic Jurisdiction; 3) no authority is indicated which 
would be authorized to verify the States’ assertion in the sense of do¬ 
mestic jurisdicl ion; 4) no criterion of matters which are essentially 
within th(* domestic jurisdiction is indicated. 

When compared with Art. 15/8 of the Covenant, Art. 2/7 of the 
Charter constitutes an obv-ious step in favor of a lesser limitation of 
sovereignty. From th(‘ y)oint of view of international cooperation and 
of the authority international organization, this may be considered 
as a retrogression, since: 

a) domestic jurisdiction may be invoked in all matters; 

b) the term ‘‘essentially,” instead of “solely,” means that it suffices 
that the “essence” of the matter belongs to domestic jurisdiction in 
order to exclude the comyietencc of the Organization, although the 
same matter might be partly an international matter. Under the 
Ck)venant, a matter partly international could not be invoked as be¬ 
longing to domestic jurisdiction, because it w'as no longer “solely” 
within that jurisdiction; it was legally impossible to invoke domestic 
jurisdiction in any matters beyond those involved in an international 
dispute; 

c) the lack of any criterion to determine the scope of domestic juris¬ 
diction, enables the State concerned to interpret customary internation¬ 
al law in its owm way; 

d) the lack of an indication of any authority above the State author¬ 
ized to decide about the exception of domestic jurisdiction, implies the 
power of the interested Member State to decide about the question by 
itself and for itself. 

The question concerning the authority having the power to decide 
whether or not a matter is essentially within the domestic jurisdiction 
became a subject of many studies and discussions. It seems, however, 
that from the legal point of view, the problem should not be too difficult 
to solve. It is incontestable that an “intervention” by an international 
organization in internal matters of a Member State constitutes a 
limitation of that State’s sovereignty. If the UN is of the opinion that 
the matter should be submitted to settlement under the Charter, and 
the interested Member State is of an opposite opinion, it seems to be 
clear that a doubt exists about the right way of solution. In its Judgment 
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of June 7, 1932 concerning the ease of the Free Zones of Vpper Savoy 
and the District of Gex, the PCIJ declared ‘‘that in cast* of doubt a 
limitation of sovereignty must be construed restrictively.”* It seems, 
therefore, that it is juridically impossible to argue, that not the interested 
State but the organs of the UN are authorized to decide about the 
quality of the matter involved as being in the field of domestic juris¬ 
diction or ill the international field. 

Examining the problem, P. E. Corbett asserts that the Charter says 
nothing about any procedure for determining the validity of objection 
based upon the clause of Art. 2/7 of the Charter, and he believes, that 
“the omission is of a character to encourage governments in the view 
that the scope of “domestic jiirisdictiorf’ is legally a matter for final 
determination by States.Quite the opposite opinion is expressed by 
Air Ross, who claims that the consequences of the change (“essentially” 
instead of “solely"') “are so downright absurd that in my opinion it is 
necessary in the name of reason, to disregard the essentiality require¬ 
ment and instead of‘essentially’ read ‘solely,’ and thiTi apply the inter¬ 
pretation to the concrete case, not to a category.” Ross asserts also that 
in the absence of a positive authorization for the powers of the ICJ, 
“We must fall back on the generally recognized rule that an organ 
must itself decide the extent of its competence.” Ross affirms that if a 
protest is brought before one of the organs of the UN, it must be the 
organ itself that definitely decides whether or not the protest is justified 
by the circumstances.® However, it seems that the interjiretation of a 
treaty provision should always tend first toward the establishment of 
the will of the signatories of the treaty, and in the case of Art. 2/7, it 
would be easy to ascertain that the big Powers at San Francisco sec¬ 
onded by the majority of other members of the Conference wanted 
Art. 2/7 to be worded as it actually is. 

President Wilson personally insisted upon the inclusion into the 
Covenant of a provision of the future Art. 15/8, and the United States 
delegation at San Francisco, on behalf of the inviting Powers, explained 
the problem of domestic jurisdiction to other representatives at the 
Conference, and insisted upon a respective provision of the Charter.^ 
The USA w'as in perfect agreement in this respect with the representa¬ 
tives of the Soviet Union, and was strongly supported by the Latin 

1 PCIJ, Ser. A/B, No. 46, p. 167. 

* Law and Society in the Relations of Slatesy New York 1951, p. 83. 

® Constitution of the UN, op, cit.y pp. 123, 129, 130; cf. also his Textbooky op, ctV., p. 46. 

^ Cf. Lazare K.o\ie\mdim&y VOrganisation des Nations Unies, Paris 1947, pp. 222-224, 
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American countries, as well as by the decisive majority of other coun¬ 
tries. A publicist should always reckon with the realities of international 
relations and with the will of the States who make international law. 
The States, in their overwhelming majority, did not want to authorize 
organs of the United Nations to impose their interpretation of the matters 
belonging to domestic jurisdiction upon the States concerned and, 
therefore, no provision to that effect has been included in the Charter.^ 
In this writxT’s opinion, even the noblest inUrntions of publicists do 
not make it possible to impress upon the States the conviction that they 
should apply a provision in a sense different from its literal meaning, 
and from that wiiich was intended by those States when making the 
provision. 

Publicists are divided on the above score. Professor Lauterpacht, in 
the editions of Oppenheim’s textbook after the Second World War, 
affirms that whenever an exception of domestic jurisdiction is raised 
in the United Nations, it should be decided by a competent organ of 
the UN, including the ICJ. Interpreting the term “intervention” as 
“the dictatorial interference by a State in the affairs of another State 
for the purpose of maintaining or altering the actual condition of 
things,” he easily proves, that discussion, inquiry, and recommendation, 
do not fall under that definition, and therefore do not involve domestic 
jurisdiction. Professor Lauterpacht also believes that human rights in 
their entirety do not belong either to domestic jurisdiction. How'ever, he 
considers Art. 2/7 not as a creative clement but as an clement of con¬ 
fusion which should first be eliminated from the Charter when its 
revision is discussed.*^ 

Scclle places even stronger emphasis on the retrogressive character 
of Art. 2/7, and he also asserts that not the interested State but the 
respective organs of the UN are competent to decide about the domestic 
character of a matter before the UN.^ Following Judge Lauterpacht, 
Bentwich and Martin affirm that the discussion or study of a problem, 
or an inquiry into it, by any organ of the UN. is not “intervention”; 
not even a formal recommendation is intervention if it does not purport 
to decide the issue against one or several of the parties.^ 

’ American publicists often use the expression “domestic questions” instead of 
domestic jurisdiction, e.g., Fenwick, op, cit,, p. 252, and Potter, op, cit,^ p. 14. 

* Cf. International Law Association, Report of the 42nd Conferencey 1947. Human 
Rights, pp. 15, 16. 

* Cours de Droit...y op, cii,y pp. Ill, 112. 

^ Norman Bentwich and Andrew Martin, A Commentary on the Charter of the United 
Nationsy London 1950, p. 17. - Fenwick, op, cit,y p. 252, thinks that the provision of 
Art. 2/7 leaves much for future interpretation. Cf. Fenwick’s study about domestic 
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Paul Guggenheim affirms that the preparatory materials for the 
Charter permit one to believe that a general rule of interpretation of 
the Charter shows that each of the main organs are competent to inter¬ 
pret the dispositions which it applies in the framework of matters which 
are submitted to it.' 

'riie evidence of some of the preparatory materials do(;s not seem to 
be conclusive, since the literal wording of Art. 2/7 is clear in expressing 
the will of the signatory powers and, therefore, docs not require inter¬ 
pretation (Vattel’s principle of interpretation). It does not indicate any 
organ authorized to verify and subsequently to decide about a Slate’s 
allegation concerning a matter of domestic jurisdiction, and, therefore, 
the existence of such an organ is not to be presumed, lliis rt^asoning 
however, is by-passed by many outstanding publicists, as pointed out 
above. Julius Stone also believes that it seems more reasonable to say 
that each U.N. organ before which the question is raised, will determine 
for its own purposes whether or not the question belongs to domestic 
jurisdiction. He believes that the General Assembly or th(‘ Security 
Council should, whenever possible, refer the question to the ICJ for 
Advisory Opinion.^ 

Kclsen presents an opposite point of view, shared by Corbett and 
by this writer; after having analyzed Art. 2/7, h(‘ arrives at the conclusion 
that each member State may be left to decide what is essentially within 
its own jurisdiction.^ Goodrich, an authority on the UN Charter, and 
Simons state that neither the political organs of the United Nations 
nor the majority of the Member Stales have regarded thi^ principle 
as a legal one to be interpreted by the ICJ or by some other body of 
qualified jurists. They believe that it is probably true that because the 
principle of domestic jurisdiction is explicitly recognized in the Charter, 
many Member States have been encouraged to deny the right of the 
UN to take a particular course of action, or actively to resist the decision 
to take such a course.^ 

The Institute of International Law felt it necessary to try again to 
give a more satisfactory interpretation of the domestic jurisdiction than 

jurisdiction within the League of Nations “The Scope of Domestic Questions,” 
AJIL, 1925, pp. 144 ff. Marcel Sibert stresses also that the notion of the reserv^ 
domain is “still so much disputed and so little precise,” op, ciL^ Vol. II, p. 413. 

^ Train de Droit International Public, T. I, Gendve 1953, p. 254; Guggenheim refers 
to the U.N.C.I.O., Report of the Rapporteurs of Committee IV/2, Doc, 933, IV/2124, 
Doc. Xlll, 709. 

* Legal Controls of International Conflict, New York 1954, p. 254. 

* The Law of the United Nations, New York 1950, pp. 528 ff. 

* Leland M. Goodrich and Anne P. Simons, The United Nations and the Maintenance 
of International Peace and Security, Washington 1955, p. 600. 





DOMESnC JURISDICTION 


169 


that it worked out at Oslo in 1932. After a preparatory work of several 
years during which the rapporteur Charles Rousseau exchanged a 
number of letters with the most highly qualified publicists of the various 
nations, the Institute discussed the problem at its session of Aix cn 
Provence in April 1954. The rapporteur pointed out that the Com¬ 
mittee elected by the Institute in order to prepare a project of a respec¬ 
tive resolution, easily reached an agreement on the following points: 
that the existences of a “reserved domain” had to be admitted as a 
fact; that presently it was impossible to establish the content of the 
notion of a “question belonging essentially to national competence,” 
taking into account that there ('xisted no purely material criterion, and 
that this notion was an evolutionary one; that conventional engage¬ 
ments constituted a factor which had to be considered.^ This statement 
by the rapporteur was not very encouraging; none the less, a Resolution 
— referring to that of 1932 was adopted on April 29, 1954, under the 
title “The Determination of the ‘Reserved Domain’ and its Effects,” 
composed of six articles. 

The Institute declares: that the “reserved domain” is the domain of 
State activities w4iere the jurisdiction of the State is not bound by inter¬ 
national law, and that the extent of this domain depends on inter¬ 
national law and varies according to its development (Art. 1); that the 
expression “matters wdiich are essentially within the domestic jurisdic¬ 
tion of States” has been used in order to delimit, in relation to the 
“reserved domain,” the competence of certain international organs as 
determined by the constituent instrument of each of these organizations 
(Art. 2); that the conclusion of an international agreement regarding 
a matter pertaining to the “reserved domain,” precludes a party to 
the agreement from raising the plea of domestic jurisdiction in respect 
of any question relating to the interpretation or application of the 
agreement (Art. 3); that the question whether, in a concrete case, the 
matter in dispute falls or does not fall within the “reserved domain” is, 
in the event of controversy, eminently appropriate for decision by an 
international organ of a jurisdictional character (Art. 4). Articles 5 and 
6 are of less importance for this subject.^ In an apparent connection 
with Article 4 of the Resolution, the Institute expressed a “Voeu,” 
annexed to the Resolution, in which it declares that in case a reservation 
concerning the questions of national competence is contained in a decla¬ 
ration of the acceptance of the compulsory jurisdiction of the ICJ, the 

* Annmire de Vlnslitut de Droit International^ BiUe, Voi. 11, No. 45, p. 109. 

* Ibideniy pp. 292, 293; English translation, ibidem, pp. 299, 230. 
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State should confer upon the Court Uie task to ascertain whether or 
not, in a particular case, this rescir'alion is actept«ible. 

The Institute evidently takes into consideration that Article 2(7 
docs not provide for the power of interpretation of domestic jurisdiction, 
in a given case, by any of the UN organs and, therefore, indicates in 
Art, 4 of its resolution and in the "‘V"ocli” its opinion t/e lege ferenda 
that those questions should be intciprctcd not by any organ of the UN, 
but by an international organ of a jurisdictional character. Thus, in 
the controversy whether or not Art. 2/7, in connection with other 
provisions of the Charter, allows ipso iure the respective organ to decide 
about the plea of domestic jurisdiction, the Institute takes a view 
similar to those who deny the existence of such a powder of the UN 
organs under the Charter. 

Publicists who discuss the interpretation of Art. 2/7 may be divided 
into three categories: A) Those who accept the literal meaning of that 
provision, and recognize the powder of the interested State to interpret 
by itself the character of the question involv(‘d. This wTiter shares that 
attitude not de lege ferenda^ but de lege lata, because he believes that it is 
juridically inadmissible either to interpret a treaty provision against 
its clear wording expressing the will of States which created it, or to 
add to the interpreted provision another “supplementary” provision 
made up by the interpreter himself; B) Those who believe that the 
respective UN organs arc authorized to decide about the admissibility 
of the plea of domestic jurisdiction; C) Those who do not directly 
claim the power of the UN organs to decide in this field, but who attach 
the main importance to the interpretation of the word “intervene” 
applied in Art. 2/7. 

The opinions of A) and B) have been already summarily discussed 
above, and now point C) requires some attention. It seems reasonable 
to assert that in case the expression “to intervene in matters” is to be 
interpreted in the sense of an authoritarian or dictatorial interference 
in internal matters of a State against its rights under international 
law% against its will and interests, and carried out in the interest of 
the policy of the intervening power, all UN activities would and should 
not possibly be interpreted as constituting such an intervention.^ How- 

^ Cf. the above quoted definition by Lauterpacht; Hall gives a definition of inter¬ 
vention, very often referred to by publicists, as follows: “Intervention takes place 
when a State interferes in the relations of two other States without the consent of 
both or either of them, or when it interferes in the domestic affairs of another State 
irrespectively of the will of the latter for the purj^c of cither maintaining or altering 
the actual condition of things within it...” Op. cit, p. 337. 
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ever, a belief that Art. 2/7 could mean an intervention of that kind 
does not seem at all acceptable. To think that the drafters of Art. 2/7 
might have had in mind a possibility of an intervention by one of the 
UN organs transgressing international law by violation of the rights, 
will and interests of a member State, seems absolutely far-fctchcd. It 
is undonbtediy significant that Art. 2|7 applies the word '^intervene’^ 
which in international law already had for generations of jurists its 
specific connotation. 7 he French text of Art, 2/7 applies also the word 
“intervenir.” On the other hand, however, both languages having other 
expressions more appropriate to the circumstances, as e.g., “to inter¬ 
fere” in English, and “s’immiscer dans les affaires,” in French, and the 
drafters of the Charter being, of course, aware of those terms, it should 
be concluded tliat the term “to intervene” is used on purpose. 

The drafters ayiparenlly rcjt'ctc'd the use of terms milder than “to 
interveiK',” in order to stress that: a) the action by an UN organ, taken 
into account, would have to be such as to proceed against the will of 
the State concuTned; b) that other actions, though concerning internal 
matters, are not eliminated by Art. 2/7. In other words, it seems to this 
writer that the wording of that Article is to be understood as authorizing 
the UN organs to deal with all those matters, essentially within the 
domestic jurisdiction of a member State, which have been submitted 
to them according to the will or not against the will and consent of that 
State, This interpretation seems all the more possible, since the enforce¬ 
ment measures under Chapter VII of the Charter are excepted from 
the right of a Member State to claim its domestic jurisdiction. An inter¬ 
vention in th(! classical sense implies the use or the threat of use of en¬ 
forcement measures. Reasoning a contrario, if the term “to intervene” 
had to be interpreted in the sense of intervention as mentioned above, 
it would not be contradicted by the second phrase of Art. 2/7. Since 
there is a clear distinction between those two parts of that article, it 
is possible to deduce from that distinction that “to intervene” without 
any enforcement measures, does not mean intervention in its classical 
sense, but should mean an interference without or against the consent 
of the State involved. 

Domestic jurisdiction has a changing scope; matters which one day 
belong to the municipal sphere, may the following day belong to the 
international sphere, and vice versa, according to the will of States 
carried out in their international relations within the framework of 
international law.^ Verdross affirms that the domestic jurisdiction as 

^ Whether the extent of the reserved domain depends on the development of 
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framed in Art. 15/8 of the Covenant and Art. 2/7 of the Charter con¬ 
cerns matters which, according to a general legal conviction of the 
States, should be rescr\'Cd for the State regulation. He mentions here, 
before everything else, such matters as the governmental system of a 
State, its internal organization, its authorities, the relationship between 
the State and its citizens, and the ruling of situations which do not go 
beyond the State limits. He also stresses that the circle of those situations 
is not establish('d once for ever, and he quotes the Court's Opinion of 
1923.^ However, Verdross makes use of a very unprecise term, “the 
general legal conviction of the States," which should determine the 
scope of domestic jurisdiction, although this conviction varies now 
from one group of countries to thc^ other. For instance, some countries 
through their representatives (express the belief that human rights and 
fundamental freedoms belong or should belong to the field of positive 
international law; other countries oppose this point of view, and at 
best, would likt' to keep this matter in the field of international morality, 
but within the scope of domestic jurisdiction. 

States may, by their own will, permanently or ad casum cede a part 
of their domestic jurisdiction not only in favor of an international 
organization, i.e., for the presumed common benefit of the international 
community, but also in favor of another State. If, for example, one 
State would suggest that another State allows the former’s repre¬ 
sentatives to come and watch the manner in which the parliamen¬ 
tary or other (‘lections are carried out it would mean an attempt 
at infringement on the latter’s sovereignty, domestic jurisdiction, 
right to respect etc. But if the latter would invite the former to send 
its representatives to watch those elections, everything would remain 
in the framework of international law, because the sovereign will of 
the State involved here would play its decisive role.^ There would 

international relations, as the Court says in its above quoted Opinion of February 7, 
1923, or on the development of international law, as pointed out in the 19;)4 Reso¬ 
lution of the Institute of International Law, the fact is that the Court as well as 
most publicists ascertain the ever changing scope of domestic' jurisdiction both in 
the sense of its increasing and in the sease of its decreasing; cf. here also: Kelscn, 
General Theory.,,^ off. cit,, p. 364. 

^ Volkerrecht, op. ciL, pp. 431, 432. See further for domestic jurisdiction: Szymon 
Rundstcin, “Lc fondement du droit international et le probRrne dc la competence 
ctatique,” Revue de Droit International et de IJgislation ComparSe^ 1931, pp. 491-512 and 
669-689; Nisot, “Art. 2, Paragraph 7 of the UN Charter,” AJIL, 1949, pp. Ill ff; 
L. Preuss, “Art. 2 par. 7 of the Charter of the UN and Matters of Domestic J uris- 
diction,” Hague Rec., 1945; C. B. H. Fincham, Domestic Jurisdiction^ Leyden 1948; 
H. H. Jones, Domestic Jurisdiction, 1951. 

* For example, officials of the Soviet Union were invited by the United States 
to witness the election campaign in the USA in October 1956. Three of them came 
to that country on October 22, and started immediately their action. Cf. N,T.T.^ 
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be an analogous situation in the case in which an international com¬ 
mission of investigation (or inquiry) were sent to a country on the 
basis of an international provision binding upon the State concerned, 
or on the basis of the consent of that State expressed in an individual 
case. 

The member States of the UN are well protected against the inter¬ 
ference of the UN organs in their domestic questions. Especially in 
cases where international customary law considers a matter as belong¬ 
ing to the international sphere, a State may contend that, although 
the matter as such belongs to that sphere, its “csscncc^'’ Ix'longs to 
domestic jurisdiction. 1'hcre is, how(‘ver, a limit to the freedom of a 
member State to decide* wh(?ther or not a matter Ixdongs to domestic 
jurisdiction, and this limit ~ as it was pointed out abov(! - is provided 
by the second phrase of Art. 2/7. I'he plea of domestic jurisdiction is 
not admissible in case of enforcement measures taken under the Chapter 
VII of the Charter in an action with respect to threats to the Peace, 
breaclu's of the Peace, and acts of aggression. It may be contended, 
nt^vertheless, that not all the Articles of Chapter VII may Invalidate 
the main provision of Art. 2/7, but, strictly speaking, only those which 
concern “the application of enforcement measures" under that Chapter, 
And thcYv are two articles of great importance for the problem. 
According to Article 39, the Security Council shall determine the exist¬ 
ence of any threat to the peace, breach of the peace, or act of aggression 
and shall make recommendations or decide what measures shall be 
taken in accordance with Articl(*s 41 and 42, to maintain or restore 
international peaci' and security. Article 40 provides that in order to 
prevent an aggravation of the situation, the Security Council may, 
before making the recommendiition or deciding upon the measures 
provided for in Article 39, call upon the Parties concerned to comply 
with such provisional measures as it deems necessary or desirable. 
Such provisional measures shall be without prejudice to the rights, 
claims, or position of the Parties concerned. The Security Council 
shall duly take account of failure to comply with such provisional 
measures. 

The United Nations (i.e. its Organs) is, under Art. 2/7, not authorized 

October 23, 195G. r3r Canas, representative of Costa Rica at the U.N. announced 
on Dec. 13, 1957, that the Presidential election in his country in February 1958 
would be the first to be conducted in Latin America with neutral observers present 
under the auspices of an international organization. Cf. A''. T 7'. Dec. 14, 1957, p. 6. 
A three-man United States delegation was invited by the USSR to observe the Soviet 
election in March 1958; they made a two-week tour through major Soviet cities. 
Gf. JV.r.r. March 18, 1958, p. 4. 
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cither to interv ene in matters of domestic jurisdiction or to require the 
Members to submit such matters to settlement under the Charter. Is 
it then authorized, after having determined the existence of a threat 
to the Peace, a breach of the Peace, or an act of aggression, to make 
recommendations which do not contain enforcement measures, to a 
Member which claimed its domestic jurisdiction? Or is it authorized to 
call upon the Parties concerned to comply with provisional measures? 
Interpreting strictly the wording of Art. 2/7, the UN is not authorized 
in those actions, since recommendations or provisional measures 
necessarily imply the requirement by the UN to submit a matter 
belonging to domestic jurisdiction to settlement under the Charter. 
There is a threat contained in Article 40 against the recalcitrant State: 
“The Security Council shall duly take account of failure to comply 
with such provisional measures.” It means that the opponent could 
aggravate its attitude in the eyes of the Security Council, and that the 
enforcement measures might be ordered faster than planned before, 
and in a more rigorous form. 

The Security Council may recommend or ord(T various measures 
under Art. 39 and 40, if it is of the opinion that the matter docs not 
belong essentially to the domestic jurisdiction of the State concerned, 
or if it arrives at the conclusion that, despite the essentially domestic 
character of the matter, this matter should be submitted to settlement 
under the Charter for the benefit of international peace and security. 
On its part, however, the State concerned, believing in the lawfulness 
of its attitude because of the domestic character of the matter involved, 
still will not transgress its obligations under the Charter when not 
complying with the injunctions of the Council. It will not violate the 
important principle of Art. 2, par. 2 of the Charter which stipulates 
that all members, in order to ensure to all of them the rights and benefits 
resulting from membership, shall fulfill in good faith the obligations 
assumed by them in accordance with the Charter. Many writers attach 
a special importance to that provision, and rightly so, but it does not 
oblige a Member State to proceed against its right under paragraph 7 
of the same Article. 

A Member State may not oppose any enforcement measures, decid¬ 
ed in its case by the Security Council, cither in the legal field or in 
facts; otherwise it would violate not only Art. 2/2, but Art. 2/7 as well, 
even if it were convinced that the matter involved belongs to its domestic 
jurisdiction. Curiously enough, even a permanent member of the Security 
Council may not oppose the enforcement measures against itself, if it 
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has concurrently and affirmatively voted against itself in the Security 
Council, under Art. 27/3 of the Charter. This is, of course, a paradoxical 
idea. 

1 his writer desires to emphasize that he is decidedly not in favor of the 
unlimited right ol a State to decide upon the international or domestic 
character of a matter involved in its international relations. The remarks 
above concerning the legal position of a Member State of the UN 
under Art. 2/7 are based only upon the legal analysis of the wording 
of that Article within its context of the Charter provisions. Art. 2/7, 
as binding today upon the Member States as well as upon the United 
Nations itself, may be considered as one of the main strongholds of 
sovereignty of States within the Charter, all the more since any possible 
limitations of that sovereignty must be interpreted restrictively. 

The question whether or not the discussion of, or a recommendation 
in a matter belonging to dom(‘stic jurisdiction constitute an “inter¬ 
vention” in the sense of Art. 2/7, still remains a problem to study and 
to answer through the theory and practice of international law. The 
UN organs constantly have to deal with it. 

4. THE PLEA OF DOMESTIC JURISDICTION AND THE PRACTICE 
OF THE U. N. ORGANS 

The “Repertory of Practice of UN Organs” shows that in spite of the 
objections raised on the grounds of Article 2/7 of the Charter, the General 
Assembly adopted a series of resolutions. Such was the case of the 
resolution No. 39, voted at the plenary meeting on December 12, 1946, 
in the Spanish question.^ The resolution embraced questions which 
undoubtedly belong to the domestic jurisdiction, according to inter¬ 
national customary law, and to “the legal conviction of States” as 
Verdross would call it. The political background and political goals 
(the communist sponsoring of* the action against Spain) of the resolutions 
were clearly evident, but the adoption of the resolutions was primarily 
due to the fact that Spain was not a Member of the United Nations, and 
was not able to take advantage of the respective legal provisions of 
the Charter. The efficacy of the resolution was doonu^d from the very 

^ Gf. Repertory, Vol. 1. New York 1953, pp. 62-64; the main part of the Resolution 
reads: “The General Assembly ... recommends that if, within a reasonable lime, 
there is not established a government which derives its authority from the consent 
of the governed, committed to respect freedom of speech, religion and asscrnbly, 
and to the prompt holding of an election in which the Spanish people, free from I'orcc 
and intimidation and regardless of party, may express their will, the Security Council 
consider the adequate measures to be taken in order to remedy the situation; ibidern, 
p. 63. 
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beginning since it was impossible to determine on what legal grounds 
the enforcement measures could be taken. One measure was taken, 
however, namely the recall from Madrid by the Members of the UN 
of their Ambassadors and Ministers Plenipotentiary accredited there. 
This was a political move consistent with international practice and 
diplomatic law; the measure was repealed after several years. This 
case is touched upon here, because apart from the political aspects 
of the question, the action of the UN had some features of an inter¬ 
vention, and concerned a country which did not belong to the Organi¬ 
zation and which, despite its obviously non-democratic system of 
government, did not endanger international peace or security of the 
World or of the Members of the Organization. 

'I'he treatmtml of people of Indian Origin in the Union of South 
Africa was a subject of discussions at many sessions of the Assembly. 
At each of those sessions the representative of the Union opposed, on 
the grounds of Art. 2/7, all the substantive draft resolutions that were 
submitted. He invoked the Union nationality of the people of Indian 
origin and, therefore, contended that the matter fell essentially within 
the Union’s domestic jurisdiction. That contention was supported 
by some representatives and disputed by others,^ and the follow^ing 
questions were raised: Whether: 1) a recommendation constitutes 
intervention; 2) a matter governed by international agreements can 
fall essentially within domestic jurisdiction; 3) a matter governed by 
the Charter in general can fall essentially etc.; 4) a matter governed 
by the Charter provisions on human rights can fall essentially, etc.; 
5) a matter governed by the Charter provisions on the maintenance 
of international peace can fall essentially, etc.; 6) the International 
Court of Justice should be requested to give and advisory opinion on 
the question of domestic jurisdiction. 

The necessity of establishing the meaning of the expression “matters 
which are essentially within domestic jurisdiction,” as well as of the 
term “to intervene” was stressed. Several resolutions were voted in the 
matter, but not implemented by the Union of South Africa which 
clung to its plea of domestic jurisdiction and consistently opposed 
them. 

Another interesting case in this field was that of the observance of 
human rights in the USSR. In this case, despite the objection raised 
by the Soviet Union on the basis of Art. 2/7, a resolution was voted by 
the General Assembly, on April 29, 1949, which recommended to the 

^ Ibidem, pp. 67 ff. 
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government of the USSR “to withdraw the measures of such a nature 
which have been adopted.”^ 

The case of the observance of human rights in Bulgaria, Hungary, 
and Rumania, was also complicated by the fact that these countries 
did not belong at that time to the Unit(‘d Nations. The non-execution 
of their obligations under the Peace Treaty of Paris of February 10, 
1947, by these countries was still another problem to cope with before 
the General Assembly and tlic ICJ. On behalf of the three countries. 
Article 2/7 was invoked by the communist bloc at the UN. No solution 
was reached either by the General Assembly or by the Court.^ 

The discussion of the situation in Morocco also added to the ques¬ 
tions to be interpreted, including the following: whether a matter 
governed by the Charter provisions on self-determination can fall 
essentially within the domestic jurisdiction, and whether a matter 
governed by the Charter provisions regarding non-self-governing ter¬ 
ritories can fall essentially, etc. The question of Morocco was presented 
to the General Assembly on its sixth, seventh, and eighth sessions. At 
the last session, the French representative, as had been the case in the 
previous year, invoked Art. 2/7, and informed the chairman of the 
First Committee that he would be unable to participate in the discussion 
on the question. In spite of that objection, the Committee adopted a 
draft resolution appealing to France for the reduction of tension, etc. 
In the Assembly the resolution failed to obtain the required two-thirds 
majority.^ 

There were many other cases involving Art. 2/7 with analogous 
features, i.e., the plea of domestic jurisdiction by the State concerned 
and the discussion of the matter by the UN organ without, however, 
any decision binding upon the State. Such were for example the 
7'unisian case, the case of race conflict in the Union of South Africa 

^ Resolution, No. 285 (39 votes to 6, with 11 abstentions). The operative part 
reads: “'The Gen. Ass. ... Declares that the measures which prevent or coerce the wives 
of citizens of other nationalities from leaving their country of origin with their hus¬ 
bands or in order to join them abroad, are not in coni'ormity with the Charter; and 
that when those measures refer to the wives of persons belonging to foreign diplomatic 
missions, or of members of tlicir families or retinue, they are c:ontrar>' to courtesy, 
diplomatic practices and to the principle of reciprocity, and are likely to impair friend¬ 
ly relations among nations’*; ibidem, case No. 7, pp. 81, 82. 

* Ibidem, p. 83, case No. 8; cf. also Reports of the ICy, 1950, Advisory Opinion 
Part I, March 30, 1950, and Adv. Op. Part. II, July 18, 1950. 

* Ibidem, 83-91; the draft was voted by 31 to 18 with 9 abstentions; the operative 
part read: The Gen. Ass. ... Recognizing the right of the people of Morocco to com¬ 
plete self-determination in conformity with the Charter, renews its appeal for the 
reduction of tension in Morocco, and urges that the right of the people of Morocco 
to free democratic political institutions be ensured. - The draft was rejecUxl at the 
plenary meeting of the Assembly on November 3, 1953. 
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and the cases before the Security Council concerning the Indonesian 
question, the Czechoslovak question, the Greek question, the Anglo- 
Iranian Oil Company question, etc. 

During the 1955 Assembly session discussion of the Algerian case, 
when satisfaction was not given to the French plea of domestic jurisdic¬ 
tion, the French Delegation left the Assembly and returned later after 
the question had been dropped from the register of matters to be dis¬ 
cussed by the Assembly. However, in the meantime, the adamant 
position of the French changed, and although the head of the French 
delegation, in his speech before the General Assembly on October 3, 
1957, repeated the French stand that the question is a French domestic 
question, he did not protest against the discussion of this question by 
the Assembly. On the contrary, he announced that the French point 
of view in the Algerian matter would be presented w^hen the question 
came up before the Assembly’s Political Committee.^ Somew hat similar 
was the development of the Cyprus case. The Steering Committee of 
the UN approved on September 18, 1957 for consid(Tation by the 
Assembly the Cyprus as well as the Algerian problem. The British 
Foreign Minister, Selwyn Lloyd, insisted that the Cyprus problem w'as 
a matter of domestic jurisdiction, but he did not oppose discussion of the 
question by the United Nations “on a proper basis calculated to work 
tow^ard a settlement.”^ 

The above cited UN Repertory of Practice show’^s that the meaning 
of the term “to intervene” has frequently been discussed in UN organs, 
and that tw^o main theses have been advanced. Some representatives 
held that “intervention” w^as a technical term traditionally defined 
as “dictatorial interference,” and that the definition was applicable to 
Art. 2/7. Other representatives opposed this point of view, and stressed 
that the Security Council alone w^as empowered by the Charter to 
“interfere dictatorially,” the other UN organs having the power only 
to recommend. The Security Council - they maintained - was expressly 
authorized by Art. 2/7 to take enforcement measures - a case of dicta¬ 
torial interference par excellence - in respect of matters essentially 
within the domestic jurisdiction. These representatives, therefore, con¬ 
tended that if the intervention were to be defined as “dictatorial inter¬ 
ference,” Art, 2/7 would become meaningless. They believed that the 
drafters used the word “intervene” in its ordinary dictionary meaning 
1 Cf. N,r.T,, October 4, 1957, p. 3. 

* Cf. JV. r.T., September 19, 1957, p. 1. A compromise resolution on the Algerian 
question was adopted by the Gen. Assembly on Dec. 10, 1957 by a vote of 80 to 0, 
with France abstaining and South Africa absent. Cf. N,T,T,y Dec. 11, 1957 p. 1. 
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of “interfere.” However, no decision has been found containing a general 
definition of intervention in the sense of Art. 2/7. 

The Repertory states that in considering whether certain specific 
types of action constitute intervention, the following points were 
discussed: w h e t h r: 

1) the inclusion of an item in the agenda constitutes intervention; 

2) a recommendation - in general or to a particular State-constitutes 
intervention; 3) the establishment by the General Assembly of a com¬ 
mission to study the racial situation prevailing in a member State con¬ 
stitutes intervention; 4) a request for a stay of execution constitutes 
intervention; 5) the examination of the domestic policy of a Member 
State by a commission of investigation established under Art. 34 of 
the Charter constitutes intervention; 6) resolutions by which the 
Security Council tenders its good offices to the parties to a dispute or 
calls upon them to cease hostilities and to settle the dispute by peaceful 
means constitute intervention.^ 

Various opinions have been expressed which did not provide a uni¬ 
fied interpretation either of the expression “essentially,” or of that of 
“domestic j’urisdiction,” or of that of “to intervene.” No agreement was 
reached either concerning the authority to decide upon the inter¬ 
pretation of those expressions. However, several important features of 
the practice of the UN organs and of matter's submitted to those organs 
can be ascertained. Thus Goodrich and Simons - after having completed 
their study on th(' practice of UN organs during the first decade of the 
existence of the UN - concluded that the majority of Members have 
taken the position that discussion cannot be considered as intervention 
within the domestic jurisdiction. Here, the USA and the USSR, both 
sensitive about the sovereignty of States, have taken a divergent stand. 
The USA stated that “discussion could not normally be construed as 
intervention within the meaning of Art. 2/7.”^ Goodrich and Simons 
stress that, on the other hand, the members of the Soviet bloc have 
contended that the Council or the Assembly may not discuss a complaint 
that concerns matters essentially within the domestic jurisdiction. Many 
other Members of the UN, although differing with the USSR in respect 
to some matters that arc within the domestic jurisdiction, have main¬ 
tained the same position, that Art. 2/7 does preclude the discussion of 
certain questions by the Council or the Assembly.® 

* Repertory...^ op. cit., pp. 130 fT. Nos. 343, 344, 345. 

* Op. cit., p. 116, and UN Gen. Ass., Official Records, p. 189, Meeting of April 12, 
1949. p. 12. 

' Ibidem, Lc.; the authors state that the most categoric stand on that matter wns 
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Goodrich and Simons underline the fact that neither the political 
organs of (he UN nor the majority of the Member States have regarded 
the principle of Art. 2/7 as a legal one to be interpreted by the ICJ 
or by some other body of qualified jurists.^ The practice of international 
law contradicts here, once more, the advice of tlieorists as it was giv('n, 
in this case, by the Institute of International Law in its abov(! resolution 
of 1954; political realities and their nccessiti(‘s dictate to the States 
to adopt an opposite attitude. 

In conclusion, one may state that in practice both the States con¬ 
cerned and the respective LIN Organs feel competent to interpret 
Art. 2/7 as a whole and in its legally complex details, and that the 
majority of Member States take a stand in favor of the exclusive com¬ 
petence of the States in that matter, which stand is consistent with the 
literal and logical interpretation of that provision of the Charter. On 
the other hand, discussion of the matter is not considered as intervention 
by the majority of Members, and several recommendations by the UN 
concerning matters of domestic jurisdiction did not meet too strong an 
opposition. 

It seems, however, that the practice of UN organs until now is not 
yet juridically conclusive. It is not ahvays clear whether the JJN dis¬ 
cusses a question despite the objection of the State concerned, because 
the respective UN organ is of the opinion that the matter does not 
belong to domestic jurisdiction, or whether the UN discusses the 
matter (and even makes recommendations) in full recognition of its 
essentially domestic character, but not considering discussion or re¬ 
commendation as an intervention in the sense of Art. 2/7. - On the 
other hand, no uniform and constant practice is as yet in existence so 
as to create a customary law complementing the wording of that 
Article. The Member States did not pledge to adopt consistently a 
determined attitude. Rather, it may be noted that the majority of votes 
in the UN organs concerning their competence in mattcTS which the 
States claimed as belonging to their domestic jurisdiction, were reached 
from one case to another varying mainly in accordance with the con- 

taken by the Union of South Africa which has argued that “the right of discussion 
can only result from the competence of the organ to concern itself with a matter ” 
(Gen. Ass., Off. Rec., Sixth Session, 34Ist Meeting, Nov. 13, 1951, p. 84.) The authors 
stress that during the consideration of the apartheid question, the South African 
position received some support from other Members, notably from the United King¬ 
dom, France, and Australia, all of whom argued that discussion docs constitute 
“intervention” within the meaning of Art. 2/7. Similar arguments were also raised 
in connection with the discussion of the lunisian and Moroccan questions. 

^ Ibidem^ p. 600. 
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Crete political needs of the voting States. The result of discussions or 
voting have never had any binding force upon the States concerned. 
Neverthcrless, it cannot be denied that at present the opponents of the 
exclusive* competence of the State to interpret Art. 2/7 may register 
a clear success, since the discussion of a matter brings that matt(^r to 
the attention of the public opinion of the World, and indicates the* 
existence of a serious problem within the limits of a State, a problem 
which becomes one of international concern.^ 

5. ART. 2/7 OF THE CHARTER AND ART. 36/2 OF THE STATUTE 
OF THE INTERNATIONAL COURT OF JUS'CIGE 

Article 36 paragraph 2 of the Statute of the International Court of 
Justice (as was the case of the identical provision of the Statute of the 
PCIJ) provides that “the States parties to the Statute may at any 
time declare that they recognize as compulsory ipso facto^ and without 
special agreement, in relation to any other State accepting the same 
obligation, the jurisdiction of the Court in all legal disputes....” The 
Statute then lists four kinds of international disputes which should be 
considered as legal on<!s. 

In thc‘ir declarations of acceptance of compulsory jurisdiction of the 
Court, the States generally include some reservations, which are com¬ 
monly called “conditions of acceptance.” In this section of the present 
study, only those resiu vations are of interest which concern domestic 
jurisdiction. They may be divided into two categories: 1) those which 
exclude from compulsory jurisdiction the matters belonging to the 
reserved domain, without indicating, however, the authority empow¬ 
ered to decide upon the character, domestic or international, of the 
matter involved, and 2) those which reserve for the State concerned 

^ In the Report of the U.S. Senate Committee on Foreign Relations on the UN 
Charter, of July IG, 1945, it was stated that, in order to make it entirely clear that 
in making its studies and investigations of economic and social problems, the General 
Assembly and the Economic and Social Council would not intervene in the domesGc 
affairs of member countries, the following statement of Committee Three of Commis¬ 
sion II of the Conference at San Francisco Report was approved by that Commission: 
“The members of Committee Three of Commission II arc in full agreement that 
nothing contained in Chapter IX of the Dumbarton Oaks Proposals can be con¬ 
strued as giving authority to the Organization to intervene in the domestic aflairs 
of member States.” Gf. US Senate, Collection of Documents, No. 87, 1954, pp. 54 ff., 
p. 64. 

Chapter IX of the Charter deals with “Economic and Social Cooperation,” aiyi 
it is inseparably connected with Chapter X about the I’A'onomic and Social Council. 
This Council may make or initiate reports (Art. 62/1), may make recommendations 
(Art. 62/3). Matters with which the Economic and Social Council is authorized and 
obliged to deal, concern by their ver>^ nature the field traditionally ret:ognized as 
belonging to the domestic jurisdiction of a State. 
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the power to decide whether or not a given matter belongs to its domestic 
jurisdiction. 

Taking into account the declarations valid in 1958, wc may see 
that to the first category belong those signed by: Australia (February 
6, 1954), Canada (September 20, 1929, still valid since its acceptance 
of the jurisdiction of the PCIJ), Liberia (March 3, 1952), New Zealand 
(April 1, 1940), and the United Kingdom (October 31, 1955). Australia 
applies the Covenant of the League terminology, excluding from com¬ 
pulsory jurisdiction ‘‘disputes with regard to questions which by inter¬ 
national law fall exclusively within the jurisdiction of Australia.” The 
identical formula is used by Canada, New Zealand and the United 
Kingdom; this means that four countries of the British Commonwealth 
which include the domestic jurisdiction reservation in their declarations, 
apply the terms of Art. 15/8 of the Covenant with all its legal impli¬ 
cations. 

The United States belongs to the second category of States as above 
mentioned. By its declaration of August 14, 1946 and the included 
reservation, the United States introduced a new formula, and bt'came 
the leader of those States which, although accepting the compulsory 
jurisdiction of the Court in legal matters, want thoroughly to pr(!.serve 
their sovereignty in determining, in every concrete case, whether or 
not the dispute involves matters belonging to the field of their sover¬ 
eignty, i.c., to their domestic jurisdiction. The reservation reads: 
“disputes with regard to matters which are essentially within the domes¬ 
tic jurisdiction of the United States of America as determined by the 
United States of America.” 

The example of the United States was followed by Pakistan (June 
22, 1948), the Union of South Africa (September 12, 1955), India 
(January 7, 1956) and France, w4iich signed the respective declaration 
already on February 18, 1947, wdth a slightly different wmding of the 
reservation: “disputes relating to matters which are essentially within 
the national jurisdiction as understood by the Government of the French 
Republic.” The main difference between the USA reservation and the 
French one rests in the use of the term “as understood,” instead of 
“as determined”; the former may be considered as more modest in a 
diplomatic sense, but implying the same juridical consequences.^ 

A highly competent authority in the field, Francis O. Wilcox, dis¬ 
cussing the acceptance by the USA of the compulsory jurisdiction of 
the ICJ points out that in historical perspective it is a rather remarkable 

I CX ICJ, Yearbook 1956-1957, pp. 207 -225. 
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fact that the United States embraced the idea of that jurisdiction only 
a little over a year after the San Francisco Conference. Wilcox is fully 
aware of the fact that “some people will continue to belittle the action 
taken by the US on the ground that we may still successfully deny the 
Court’s jurisdiction in certain important cascs.”^ 

The opponents of the US reservation are indeed numerous among 
outstanding publicists both in the USA and abroad. Lawrence Preuss 
thinks that in view of the legitimate expectations of substantial progress 
which have been aroused by the relatively unanimous approval of the 
principle of compulsory adjudication, both in official quarters and in 
public opinion, the reversion of the US to previous practice constitutes 
a retrogressive step.- Hyde believes that it might be optimistic to assert 
that the United States would never abuse its privilege and never 
attempt to evade an obligation to adjudicate before the Court on 
colorable grounds. Hyde hopes that the USA will never declare that 
an issue which another Party thereto seeks to adjudicate before the 
Court concerns a matter which is esscmtially within the domestic juris¬ 
diction, unless evidences of the law of nations as revealed in the acquics- 
cence of States, generally sustains its decision.^ Potter also accepts this 
line of reasoning. He believes that in view of all other facts and consider¬ 
ations, it will be very surprising if the reservation has much practical 
(.‘ffect. Any GovcrnmtTit of the USA - Potter says - would hesitate 
to apply it in any seriously debatable case, knowing that it would be 
at once called upon to make good its contention in the international 
forum, as, for instance, the General Assembly or the Security Council 
of the United Nations.^ 

A Subcommittee' of the Committee on Foreign Relations of the US 
Senate states^ that it was impressed by the overwhelming public 
suyiport of the idea of the acceptance by the USA of the jurisdiction 
of the ICJ. The American Bar Association, and the American Society 
of International Law and many national organizations adopted un¬ 
animous resolutions in favor of that jurisdiction. In the framework of 

^ “The. USA accepts Compulsory Jurisdiction/’ AJIL. \"ol. 40, lO-li), pp. 718: 
719; the author refers to the following statement by Senator Morse which he shares: 
“We will have placed upon our Government, in my'judgment, an even greater moral 
obligation to keep the faith, because if we should adopt the resolution with the Con- 
nally amendment in it, then clearly the eyes of the World will be turned upon us in 
any case in which any' other country with which we find ourselves in dispute seeks 
to hale us before the World Court/’ {Congressional Record, p. J0831, 1946). 

2 “The ICJ, the Senate, and Matters of Domestic Jurisdiction/’ ibidem, p. 736. 

® “The United States Acce;pts Optional Clause,” ibidem, p. 780, 

* “As Determined bv the United States,” ibidem, p. 794. 

® Consisting of Sen. Thomas (Utah), chairman. Sen. Hatch and Sen. Austin. 
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the above mentioned Senate Committee, opinions were expressed in 
favor of conferring on the Court itself the power to determine whether 
or not a matter belongs to domestic jurisdiction. Other opinions in 
favor of the right of the USA to decide upon that issue prevailed against 
the former, and a respective resolution was voted by the US Senate 
on August 2, 1946 concerning the required advice and consent for 
the Presidential action.^ 

In the literature of international law the formula applied in the 
US reservation, and in the identical reservations of several other States, 
is still very much discussed, and criticism prevails over approval. Let 
us mention only the study by C. H. M. Waldock in which he considcTs 
the US form of reservation as incompatible with the Statute of the 
Court. He believes, in general, that the doctrine of tlu! reserv^ed domain 
as a limit upon the jurisdiction of legal tribunals, is both artificial and 
destructive of the avowed object of the acceptance of their jurisdiction. 
For it confuses - Waldock continues - jurisdiction with substantive 
rights and obligations.*^ 

In connection with the rejection of a request of the Government of 
Switzerland to submit the “Interhandel” controversy to arbitration 
or conciliation in conformity with the USA - Swiss treaty of February 
16, 1931, Herbert W. Briggs again analyzes the meaning of the expres¬ 
sion '‘domestic jurisdiction,” especially in arbitration treaties. He 
criticizes the attempt by the USA “to extend retroactively the stultifying 
effect of its domestic jurisdiction reservation to the compulsory juris¬ 
diction of the ICJ.”^ Briggs believes that an “obvious step towards the 
rule of law should be for the USA to withdraw its limitative reservation 
to tlie compulsory jurisdiction of the ICJ and to accept the jurisdiction 
of the Court to decide on the basis of international law whether, in a 
given case, a dispute falls within the domestic jurisdiction of the United 
States.”^ 

Whatever the political aspects of the reservation of domestic juris¬ 
diction, as worded in the declarations of the USA, France, Pakistan, 

^ Gf. US Senate, Collection of Documents, op. cit., pp. 98-108. 

2 “The Plea of Domestic Jurisdiction Before International Legal Tribunals” 
British Yearbook of International Imw 1954, London 1956, pp. 97 ff. 142; Professor, 
Waldock refers to the cTilicisms of the reservation by American publicists (Preuss, 
op. cit., M.O. Hudson, AJIL, Vol. 41, 1947, pp. 9-14, and Wilson, The International 
Imw Standard in Treaties of the USA, 1^53, p. 44). He also believes that such a form 
of reservation as the USA one, “tends to give an air of respectability to what is nothing 
more than a refusal to allow international obligations to be judicially enforced by 
a spurious appeal to a constitutional doctrine”; ibidem, p. 142. 

3 “Towards the Rule of Law,” AJIL, Vol. 51, 1957, pp. 517, 525-529. 

^ Ibidem, p. 529. 
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India, and South Africa, may be, it seems obvious for an international 
lawyer that such a reservation virtually contradicts the purpose, for 
which a declaration of acceptance of compulsory jurisdiction of the 
Court is made and deposited with the Court. Indeed, it is difficult for 
a jurist to speak about a “compulsory” jurisdiction in a legal situation 
in which it totally depends on the wiJJ of the defendant practically to 
withdraw bis previously given consent to submit his legal disputes with 
another State to the Court’s jurisdiction. There certainly is no “com¬ 
pulsion” for a State if it can lawfully eliminate that compulsion by its 
unilateral declaration that the dispute has a domestic character. The 
State’s declaration having a decisive and definite validity, the State 
itself remains master of the situation. This is all the more true if one lakes 
into consideration that there could be only very few questions involving 
a dispute between States, which the State concerned would not be 
able to consider as belonging essentially to its domestic jurisdiction, 
even if it recognizes that the questions partly belong also to the inter¬ 
national sphere. For example, the treatment of physical and legal 
persons having the nationality of one State and established in the terri¬ 
tory of another State certainly belongs to both the municipaJ and the 
international sphere; the so-called personal sovereignty of one State 
clashes with the territorial sovereignty of another State. Which one 
prevails, to which sphere docs the matter involved essentially belong? 
An international tribunal or Court would probably decide upon that 
question by taking into account the spt^cific circumstances of every 
concrete case, but the State concerned authorized to decide by itself, 
would in most cases judge the matter from the angle of its own interests. 

The USA formula can well be understood as tending to protect 
the sovereign freedom of the State to decide at the moment it is sued 
before the Court, whether to submit the case to the Court or not. All 
possible situations in such tremendously vast and complicated inter¬ 
national relations as those of the USA cannot be foreseen, and cases 
may arise which that country would never think of to submit to inter¬ 
national jurisdiction if it could foresee them at the moment of the 
signature of the declaration of acceptance. Therefore, as the last resort, 
the reservation may be invoked without exposing the State to an 
indictment because of a breach of international law. Many other 
countries which reckon with the same possible situation in tlie future 
do not take arbitration engagements a priori, and do not sign the 
facultative clause of the Art. 36/2 of the Statute of the Court. However, 
the USA was among the first to sign the declaration of acceptance of 
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the compulsory jurisdiction of the Court, and this step may be consideied 
as a manifestation of that country’s appreciation of the value and im¬ 
portance of international justice for international peace and security, 
and also of its confidence in the high moral and juridical standard of 
the ICJ. 

6. UNEQUAL SOVEREIGNTY WITHIN THE UNITED NATIONS 

From the point of view of the scope of their sovereignty within the 
Organization, one may divide the Members of the United Nations into 
two categories: A) Five Powers, B) Other members of the Organization. 

A) The Sovereignty of the five big Powers is virtually unlimited 
within the UN, inasmuch as the supervision of the limitations of their 
sovereignty provided by the Charter rests in their own hands. The 
five Powers enjoy special rights and have special duties under the Charter 
either as such, or as permanent members of the Security Council. The 
Charter could have come into force - Art. 110/3 - upon the deposit 
of ratifications by China, France, the l^SSR, the United Kingdom, and 
the US.\ and by a majority of the other signatory States. Without the 
sovereign will of all the five Powers, the Charter could not have become 
either positive international law or a political reality. The five Powers 
are mentioned by name in Art. 23/1, which assigns to them permanent 
seats in the Security Council. The important Art. 106 also mentions 
them by name,^ The duty conferred upon the five Powers by that article 
is particularly grave, and it is significant that those Powers are con¬ 
sidered by that article as an executive organ of the Organization not 
in their capacity as permanent members of the Security Council but 
in their individual character as States. Thus, under the conditions of 
Art. 106, the five Powers may become (very theoretically of course) a 
World directory, on behalf of the Organization, for the purpose of 
maintaining international peace and security. 

The five Powers as permanent members of the Council enjoy the 
so-called right of veto. Decisions of the Security Council on other than 
procedural matters “shall be made by an affirmative vote of seven 
members including the concurring votes of the permanent members; 

^ The Article reads: “Pending the coming into force of such special agreements 
referred to in Article 43 as in the opinion of the Security Council enable it to begin 
the exercise of its responsibilities under Article 42, the Parties of the Four-Nation 
Declaration, signed at Moscow, October 30 1943, and France, shall, in accordance 
with the provisions of paragraph 5 of that Declaration, consult with one another and 
p occasion requirt^s with other Members of the United Nations with a view to such 
joint action on behalf of the Organization as may be necessary, for the purpose of 
maintaining international peace and security.” 
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provided that in decisions under Chapter VI, and under par. 3 of 
Article 52, a party to a dispute shall abstain from voting” (Art. 27/3). 
The French authentic text speaks about the concurring votes of ""all 
the permanent members.” The literal interpn^tation -- taking especially 
into account the French text - leads to the conclusion that no decision 
on substantive matters is valid unless all the five permanent members 
are present and voting in favor of the decision. The vote should be 
affirmative. Whoever is absent or whoever abstains from voting does not 
affirm anything, unless the Roman expression quis tacet consentire videtur 
is applied for members present but not voting and not signifying that 
they abstain from voting. It would seem that the* lack of even one 
positively alfirmative vote of a permanc.nt Member breaks the rcc|uired 
unanimity of (all) the permanent Members.^ Howevc r, voting practice 
developed in the opposite way, and by the end of 1958 some sixty or 
more substantive' resolutions were voted by ihv. Council with a perma¬ 
nent member abstaining.- At the outset of that practice the Members 
of th(^ UN were aware that it was contrary to the wording of Art. 27/3, 
at least in its French version, since there was no juridical crivicism of 
the declaration of the USSR delegate who first abstained when he 
declared that ‘'My abstention from voting on this matter may in no 
way be regarded as a precedent capable of influencing in any way the 
question of abstention of permanent members of the Security Council.”^ 
'Fhc practice, nevertheless, continued consistently, and a series of prece¬ 
dents customarily established the principlt! of interpretation that not 
only abstention, but also the absence of a permanent member does not 
constitute a lack of unanimity, nor does it prevent the decision to be 
lawfully voted and valid. Absence is now identified with abstention, and 
this practice continiu's, the League of Nations system having l)cen 
fully adopted, wherein absent or abstaining members were considered 
as not breaking the necessary unanimity in both the Assembly and 
the Council. 

The sovereignty of the permeinent members is, none the loss, virtually 
no more limited than it would be under a literal interpretation of 
Art. 27/3. If they attach some importance to a proposed resolution of 
the Security Council, they must be present and, acting in conformity 

^ Cf. Wellington Koo, Jr., Volifif; Procedure in Iniernalional Political Organizaliofi, 
New York 1947; the author, as many others ascertains that even at San Francisco 
Conference the future permanent members interpreted Art. 27/‘l in the sense that 
they must all be present and voting in order to make a valid decision,, cf. p. 156. 

* The USSR first abstained from voting - on May 2, 1946 - in the Spanish case, 
in order not to make the adoption of a decision impossible. 

® Cf. Senate Doc. No. 164, Review of the UN Charter^ Wasliington 1955, p. 22. 
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with their interests, either abstain from voting, or vote in favor of or 
against the respective draft resolution. They must be especially careful 
not to abstain from voting or not to be abscTit from the Council’s session 
at which a resolution providing enforcement measures against them 
would be adopted. The rule remains that nothing can be done by the 
Security Council in substantive matters against the will of even one 
permanent member.^ 

The veto by a permanent member may be used in most important 
matters, vital for the Organization, and for tlie fulfillment of its pur¬ 
poses, for example in Articles: 4/2, 5, 6, 26, Chapters VI and VII, 
Art. 53, 83, 93, 94, 96, 97, 108, 109. No admission of new members 
to the Organization, no suspension or expulsion of a member, no en¬ 
forcement measures whatsoever, and no decision with a binding force 
upon the mtanbers of the UN can bt: effected against the will of a per¬ 
manent member. The unanimity of the big Powers was necessary to 
put the Charter into effect, and the unanimity of those Powers as per¬ 
manent members of the Councilis necessary to put into (drect any amend¬ 
ments to, or alteration of the Charter (Art. 108, 109). Finally, even 
one permanent member may by its vetoes paralyze the activities of 
the leading organ of the UN, that is of the Security Council.^ The 
permanent members are the judges in their own cases in the Security 
Council, and they can by their veto eliminate th(‘ sanction of law which 
they have violated. Therefore, in the framework of the Charter, t/iejf 
are above the laii\ as if the old principle of absolute sovereignty applied 
to them.^ 

’ The USSR challenged the legality of a Security Council Decision of June 27, 
1950 concerning the aggression in Korea. However, the US Department of State 
referring to tens of cases in which permanent members, and the USSR itself, ab¬ 
stained from voting, and were not considered as using the veto, pointed out that the 
voluntary absence of a permanent member was “clearly analogous to abstention,” 
and that Art. 28 of the Charter providing that the Security Council be organized 
so as to function continuously, would be defeated if the absence of a representative 
of a permanent member prevented action by the Council; cf. ibidem^ pp. 22, 23. 

® The bibliography of this subjeert is very extensive. Besides the Commentaries 
on the UN Charter (Goodrich and Hambro, Kelseri, Potter, Eagleton, Kopelmanas, 
Ross and many others), cf. US Senate, Collection of Documents, op. cit., pp. 562-581; 
US, Doc. 164, 1955, op. fit., pp. 7-29; US Senate, Report No. 1797, Review of the UN 
Charter, Washington, 1956; Juleps Basdevant, “Le Veto dans PONU,” in Politique 
Etrangere, Paris 1946, pp. 321-338 where the author stresses the necessity of the af¬ 
firmative vote of all the permanent members; Christian ChasstCTiau, Veto en Droit 
International, Paris 1948; Eagleton, “The Jurisdiction of the Security Council over 
Disputes,” AJIL, Vol. 40, 1946, pp. 513 if.; Norman J. Padelford, “The Use of the 
Veto,” International Organization, 1948, pp. 227 ff. ; F. O. Wilcox, “The Rule of Un¬ 
animity in the Security Council,” Proceedings of the ASIL, 194(S, pp. 51 ff. For further 
studies see Sohn’s Collection, op. cit., pp. 669-671. 

® Cf. remarks on this subject in Keeton and Schwarzenberger, op. cit., p. 118; 
Bentwich and Martin, op. cit., p. 70 write in this matter: “No legal principle can 
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It is obvious that such a privileged situation of the big Powers can 
be explained and undt rslDod only against the background oriiilcrna- 
tional political relations, and the overwhc-lniing industrial and military 
power of some members of the international community. This matter 
will again be discussed in the Chapter dealing with the problem of 
the equality of Stat(;s in international law; h(‘r(' it should be stn'ssed, 
however, that since 1915 the Soviet Union lias liecn an eag(T supporter 
of the veto within the Security Council, and that the United States 
docs not wish either, at the present time, the abolition of that privilege 
of the permanent members. In the Final Report of the Committee on 
Foreign Relations, Subcommittee on the United Nations Charter of the 
US Senate, we may read a statement which gives evidence of the atti¬ 
tude of the USA on the veto question. The Subcommittee believes that, 
except in tlic cases of pacific settlement of disputes and the admission 
of new members, the veto power should be retained unimpaired. The 
Subcommittee recognizes that the veto seriously hampers the operation 
of the Security Council, but it suggests that more is involved here 
than a simple mechanical device, and it states: “We should not ignore 
the fact that this country as well as the other permanent powers, in 
1945, insisted upon the rule of unanimity being included in the Charter, 
Without it, circumstances could arise in which this country could be 
bound by important decisions taken against its will.” In the Subcom¬ 
mittee’s opinion, so long as the UN continues to be an organization 
of sovereign States, the problem of the veto is best approached by an 
attempt to distinguish between procedural questions and substantive 
questions.^ Both big Powers, USA and USSR, in the hands of which 
the fate of the peace and security of the present World remains - di¬ 
vided as it is into two political and ideological blocs - desire to maintain 
their sovereignty unimpaired to as large an extent as possible. 


B) Sovereignty of all the members of the United Nations is invoked 

justify these effects of the votint? formula. It is repugnant to our sense of natural 
justice that an interested party should be given overriding power to deny both the 
existence of a dispute and his interest in it. It is even more repugnant that the ag¬ 
gressor - as a matter of right - should be able to frustrate any action calculated to 
prevent or stop his aggression.” This privileged situation of the permanent members 
is explained in the Four Power Statement at San Francisco of June 7, 1945: “In 
view of the primary responsibility of the permanent members, they could not be 
expected in the present condition of the World to assume the obligation to act in 
so serious a matter as the maintenance of international peace and security in con¬ 
sequence of a decision in which they have not concurred”; cf. text also in U.S. Senate, 
ColL of Doc,y op, ciL, pp. 562-564. Cf. also: John Foster Dulles, “The General Assem¬ 
bly,” in Foreign Affairs^ Washington, October 1945, pp. 4-6. 

^ Report of April 23, 1956, Senate Rep. No. 1797, op, cit,, pp. 5, 19, 20. 
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in many provisions of the Charter. The Organization is based on the 
principle of the sovereign equality of all its Members (Art. 2/1). All 
members should refrain from the threat or use of force against the terri¬ 
torial integrity and political independence of any State (Art. 2/4). 
Domestic jurisdiction is protected by Art. 2/7. The General Assembly 
consists of all the members of the UN (Art. 9). In order to ensure prompt 
and effective action by the UN, its members confer on the Security 
Council the primary responsibility for the maintenance of international 
peace and security, and agree that in carrying out its duties under this 
responsibility the Security Council acts on their behalf (Art. 24/1). In 
discharging these duties the Security Council should act in accordance 
with the Purposes and Principles of the UN. The specific powers 
granted to the Security Council for the discharge of these duties are 
laid down in Chapters \T, VII, VIII, and XII (Art. 24/2). The Security 
Council should submit annual and, when necessary, special reports to 
the Gen. Ass. for its consideration (Art. 24/3). Article 24 has a funda¬ 
mental importance from the sovereignty point of view, because it 
stresses that the larger scope of sovereignty of the permanent members, 
and the inequality between these Members on the one hand, and all 
other members on the other hand, are based upon the will and consent 
of all the signatories of the Charter. 

I'he voting provision of Art. 27 favors the permanent members of 
the Council, but it also provides for substantial rights of the non-p(!r- 
manent members. First, in decisions on procedural matters, the six 
non-permanent members may outvote four of the permanent members 
if only the fifth one votes affirmately together with them. Secondly, no 
decision on substantive matters may be validly adopted if, besides all 
the votes of the permanent members, there are not at least two votes 
of the non-permanent members. In cases where one or two permanent 
members abstain from voting or are absent ~ which according to the 
established precedents amounts to abstention - three or four votes of 
the non-permanent members are needed to bring about a valid reso¬ 
lution, If, theoretically speaking, the non-permanent members would 
consider themselves one day as representatives of the medium and 
small States to protect these States against the encroachments of the 
big Five, a situation might arise in which the exercise of all the powers 
of the Security Council would be dependent on the will of the non- 
permanent members. 

When drafting Article 27, the big Powers, and especially the United 
States and the USSR realised that there would always be a sufficient 
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number of non-permanent members which would join them in voting 
resolutions sponsored together by those Powers. None the less, apart 
from that political reality, the power of the non-permanent members 
is legally not only a very substantial one, but may even be a decisive 
one. One permanent member may make impossible the adoption of 
any substantive resolution of the Council, as may five non-permanent 
members if they oppose the resolution. 

According to Art. 31, any member of the UN which is not a member 
of the Security Council may participate, without vote, in the discussion 
of any question brought before the Security Council whenever the latter 
considers that the interests of that Member are especially affected. The 
State concerned may participate in the discussion or it may not partici¬ 
pate in it, depending on the decision of the Council. However, according 
to Art. 32, if that member is a party to a dispute under consideration 
by the Security Council, it shall be invited (that means, it must be 
invited) to participate, without vote, in the discussion relating to the 
dispute. And here, all the Members are on equal footing since the pro¬ 
vision of Art. 27/3 stipulates that a party to a dispute shall abstain from 
voting in decisions under Chapter VI and under par. 3 of Article 52. 

The sovereign right of self-defense is recogrii7.cd for all members of 
the Organization, since “Nothing in the present Charter shall impair 
the inherent right of individual or collective self-defense if an arm('d 
attack occurs against a Member of the UN...” (Art. 51). 

Article 78 is also of great importance for the present subject. It stipu¬ 
lates that “The trusteeship system shall not apply to territories which 
have become Members of the UN, relationship among which shall be 
based on respect for the principle of sovereign equality.” This is not 
a mere repetition of Art. 2/1 stating that “The Organization is 
based on the principle of the sovereign equality of its Members.” 
In the latter provision the principle of sovereign equality of the 
Members within the Organization is stipulated. Sovereign equality 
exists within the Organization, as a principle, while Art. 78 ascertains 
that the relationship among the States, members of the UN should be 
based upon that principle. In other words, the relations among the 
States which are Members of the UN, should be carried on as well 
within as without the Organization on the basis of respect for the 
principle of sovereign equality of these States. This provision may be 
invoked in all cases of the satellization of States, members of the U.N., 
by their more powerful neighbors. It completes Art. 2/1, and should 
be given more attention by international lawyers. 
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PRAClIt'E OF INTEKNA770NAL LAW 

Finally, the sovereignty of member States of the UN is guaranteed 
by their right to withdraw from the Organization, In contradistinction 
to the I-eaguc of Nations Covenant, there is in the Charter no provision 
concerning withdrawal; no right of withdrawal and no proliibition 
of withdrawal are mentioned. However, the membership of an inter¬ 
national organization, and particularly of the UN imposes a series of 
important restrictions on the sovereignty of the Members of the Organ¬ 
ization. The prohibition of withdraw^al would constitute one more 
restriction, and a basical one. Therefore, according to generally recog¬ 
nized principles of international law (ut supra et infra) it cannot be 
prt^sumed. What is not prohibited by international law binding upon 
a State is cither permitted by that law or remains outside the scope 
of that law’, exclusively w’ithin the scope of State sovereignty. Appar¬ 
ently using this line of reasoning the San Francisco Conference approved 
on June 25, 1945 a Report on the matter by the Rapporteur of Com¬ 
mission 1 of June 23, 1945. This Report which was considered, when 
adopted, as an authentic explanation of the problem, states, among 
other things, that the Commission docs not recommend any text on 
‘withdrawal’ for inclusion in the Charter. However, the absence of such 
a clause - the Report states - is not intended to impair the right of 
withdrawal, which each State possesses on the basis of the principle 
of the sovereign equality of the Members. In the commentary on with¬ 
drawal included in the Report, the same attitude is expressed.^ 

On the grounds of the above summary analysis of the Charter pro¬ 
visions from the point of view of the sovereignty of members of the UN 
which are not permanent members of the Security Council, it is possible 
to conclude that, in spite of the privileges of the Five Powers and the 
functional inequality of the two groups of members within the Charter, 
the sovereignty of the members other than the Five Powers is recognized 
and legally protected in the Charter. Those Members: 1) signed and 
ratified the Charter in which they agreed to grant specific powers to 
the Security Council for the discharge of its extremely vast and im¬ 
portant duties; 2) have also a substantial, if not decisive, power within 
the Security Council through the intermediary of the representatives 

^ Cf. UNCIO, Documents'. 6, p. 249; 7, pp. 327-9, and 1, pp. 619, 620. Cf. also 
US Senate, Collection of Documents, op. cit., pp. 65, 66. The pertinent part of the com¬ 
mentary on withdrawal reads: “The Committee adopts the view that the Charter 
should not make express provision cither to permit or to prohibit withdrawal from 
the Organization ... If, however, a Member because of exceptional circumstances 
feels constrained to withdraw, and leave the burden of maintaining international 
peace and security on the other Members, it is not the purpose of the Organization 
to compel that Member to continue its cooperation in the Organization.” 
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oi the non-permancnt members; 3) if dissatisfied with the leadership 
of the Five, to which they agreed previously, may withdraw from the 
Organization on the basis of their sovereign will. 

7. SOVEREIGNTY AND SOME REGENT MULTILATERAL TREATIES 
The third paragraph of the Atlantic Charter of August 14, 1941 states 
that the signatory Powers “respect the right of all peoples to choose the 
form of government under which they will live; and they wish to sec 
sovereign rights and self-government restored to those who have been 
forcibly deprived of them.”^ The Preamble of the Declaration by the 
United Nations of January 1, 1942 mentions independence to be de¬ 
fended by means of a complete victory over the enemies. The Decla¬ 
ration was signed by 26 Slates, and 21 others adhered to it.^ 

In the Declaration on General Security by the USA, the United 
Kingdom, the USSR and China, at Moscow, October 30, 1943, point 4 
slated that the signatories “recognise the necessity of establishing at the 
earliest practicable date a general international organization, based on 
the principle of sovereign equality of all peace-loving States, and open 
to membership by all such States, large and small, for the maintenance 
of international peace and security,”^ 

It is quite significant that the first Article of the Convention on 
International Civil Aviation of December 7, 1944 (entered into force 
on April 4, 1947) carries the title “Sovereignty.” It stipulates that 
“The contracting States recognize that every State has complete and 
exclusive sovereignty over the airspace above its territory.” Art. 2 
provides that for the purpose of the Convention the territory of a State 
shall be deemed to be the land areas and territorial waters adjacent 
thireto under the sovereignty, suzerainty, protection or mandate of 
such a Slate. It is obvious that the drafters of the Convention deemed 
it necessary to allay the fears of the States in connection with a possible 
infringement of their sovereignty by the implementation of the Conven¬ 
tion. The War did not, in g(!neral, weaken the attachment of Stales 
to their national freedoms and to their sovereignty; on the contrary, 

^ The joint declaration of the President of the USA, F. D. Roosevelt and Prime 
Minister Churchill of that dale was called the Atlantic Charter. Through the inter¬ 
mediary of the Declaration by the United Nations of January 1, 1942, forty-seven 
otlier States “subscribed to a common program of purposes and principles embodied 
in the Joint Declaration ... known as the Atlantic Charter”; cf. Preamble of the above 
Declaration of the U.N. 

“ Cf. US Senate, Collection of Doc,, op, ciL, pp. 37, 38; list of original signatories 
and of later adherents ibidem, p. 39. 

® Text of Moscow Declaration also in US Senate, ColL, op, cit,, pp. 39, 40. 
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the nationalism of the newly created States, as well as the political 
precautions of such Powers as the United Stales, make them particularly 
sensitive about their sovereignty. Therefore, Art. 3c of the Convention 
stipulates again that “no State aircraft of a contracting State shall fly 
over the territory of another State or land thereon without authorization 
by special agreement or otherwise, and in accordance with the terms 
thereof.”! 

The Act of Chapultepee of 1945 (ut infra) and the Charter of the 
Organization of American States of Bogota, of April 30, 1948 (in 
force since December 13, 1951) give more evidence of the importance 
which the American States attach to the traditional concept of the 
sovereignty. 

Par. 2 of the Preamble of the Bogota Charter may be considered as 
the essence of the philosophy of Inter-American relations. Referring 
to the “historic mission of America” (par. 1 of the Preamble), this 
paragraph states: “Conscious that that mission has already inspired 
numerous agreements, whose essential valut* lies in the desire of the 
American peoples to live together in peace, and, through tht'ir mutual 
understanding and respect for the sovereignty of each one, to provide 
for the betterment of all, in independence, in equality and under law.” 
lliis important statement emphasizes the respect fo r sovereignty 
as a means to live in independence. This is a very original 
wording of a legal contention that sovereignty is necessary for a State 
in order to be independent. Article 1 speaks about the defense by 
American States of “their sovereignty, their territorial integrity and 
their independence.” Among the twelve Principles which the American 
States “reaffirm,” in Art. 5, the first one claims that international law 
is the standard of conduct of States in their reciprocal relations (p. a), 
and the second one reads: “International order consists essentially of 
respect for the personality, sovereignty and independence of States, 
and the faithful fulfilment of obligations derived from treaties and other 
sources of international law.” Chapter III of the Convention concerns 
the “Fundamental Rights and Duties” of States,^ and it puts the utmost 
stress on the prohibition of intervention. According to Art. 16, no State 
may use or encourage the use of coercive measures of an economic or 
political character in order to force the sovereign will of another State 
and obtain from it advantages of any kind. 

* Text, ICAO, Public Information Office, Montreal, Canada. 

* Strictly connected with the conception of sovereignty, it will be referred to below 
in the Chapter of this study relating to fundamental rights of States. 
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Seldom, in a treaty, was the conception of sovereignty and inter¬ 
national law so clearly stated and expressed by so many States as in 
the Bogota Charter. And that conception is fully consistent with the 
classical^ or “traditional,” or “dominant theory of international law; 
it stresse s the principle of the sovereignty of States combined with the 
respect for international law. 

Chapter IV of the Bogota Charter (Pacific Settlement of Disputes) 
refers to “a spc'cial treraty” (art. 20). This treaty is the “American 
Treaty on Pacific Settlement: Pact of Bogota,” signed also on April 
30, 1948. Art. IV of this Pact of Bogota stipulates that the pacific 
procedures may not be applied to matters which, by their nature, arc 
within the domestic jurisdiction of the State. However, it provides that 
if the Parties are not in agreement as to whether the controversy con¬ 
cerns a matter of domestic jurisdiction, this pr(‘liminaiy^ question shall 
be submitted to a decision by the International Court of Justice at the 
request of any Party. The expression “matters which, by their nature, 
arc within the domestic jurisdiction,” would indeed constitute a wide 
field for unilateral and divergent interpretation, and would leave the 
sovereignty of the Parties virtually unlimited in their decision to submit 
or refuse to submit a dispute to pacific procedures. This possible preli¬ 
minary dispute being submitted to the decision of the ICJ, the plea 
of domestic jurisdiction will not arbitrarily preclude the pacific settle¬ 
ment provided by the Bogota Pact.^ 

The Statute of the International Atomic Energy Agency of October 
26, 1956 (in force on July 29, 1957), signed by 80 States recognizes 
the principle of sovereignty of States in Art. III-D, stating that “the 
activities of the Agency shall be carried out with due observance of the 
sovereign rights of States.” Art. IV-C, solemnly stipulates that “the 
Agency is based on the principle of the sovereign equality of all its 
members...” The .second part of that provision apparently applies the 
general rule of law that there is no right where there is no corresponding 
duty, and vice versa. Therefore after having stated the principle of the 
sovereign equality of the Members, the provision continues “...and 
all members, in order to ensure to all of them the rights and benefits 
resulting from membership, shall fulfill in good faith the obligations 
assumed by them in accordance with the Statute.” The expressions 

^ Texts of Bogota Charter and Bogota Pact in many collections of documents, 
also published by the Panamerican Union. For bibliography cf. Sohn’s Collection, 
op, dt.y pp. 1316-1318. 
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lity” haw the doov 
to its own defjHiiion 
\) contains an arbi- 
or dispute concern¬ 
ing the interpretation or application of this Statute whicJi is not settled 
by negotiation shall be referred to the International Court of Justice 
in conformity with the Statute of the Court unless the parties concerned 
agree on another mode of settlement.” 

However, the above arbitration clause does not say whether the ease 
may be referred to the Court exclusively by the notification of a special 
agreement of the parties or by a written application presented by one 
party only. Art. XVII (A) refers to the Statute of the Court, but the 
Statute of the Court in its Art. 40 refers to a special agreement or appli¬ 
cation “as the ease may be,” i.e., to a specific provision of international 
law binding upon the parties to a dispute or to a disagreement about 
a “question.” It seems that the correct interpretation of Art. XVII (A) 
is, that without the will and consent of all parties to a dispute, this dispute 
(or question) may not legally be referred to the Court. The PCIJ in 
the Eastern Carelia case already stated that “It is established in inter¬ 
national law that no State can, without its consent, be compelled to 
submit its disputes with other States either to mediation or arbitration, 
or to any other kind of pacific settlement.”^ The freedom of the signa¬ 
tories of the Statute of the Agency to decide about the interpretation 
as well as about the fact of a right or wrong application of the Statute 
by another party, is unlimited, since, without their consent, no inter¬ 
national body is authorized to settle the disputed problem. This is un¬ 
doubtedly one of the “sovereign rights” of States, about which Art. Ill 
(D) speaks. The contracting parties apparently desired to have their 
sovereignty protected in that way, since Article XII of the Statute 
providing for “Agency safeguards” contains far-reaching rights of the 
Agency’s inspectors to investigate the application of the provisions of 
the Statute by the member States of the Agency in their own territories. 

8. SOVEREIGNTY AND SETTLEMENT OF INTERNATIONAL DISPUTES 

In this section some legal phenomena will be touched upon which in¬ 
dicate the reluctance of States at the present time to conclude inter- 

^ For text of the Statute, cf. US Department of State, Treaties and Other Intemationat 
Acts, Scries 3873, 1957. 

® Statute of Eastern Carelia, Advisory Opinion of July 23, 1923, PCIJ, Scr. B, 
No. 5, p. 27. 
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national cnfii^agcmcnts which would oblige them to submit their disputes 
to the settlement by an international body. 

Art. 33/1 of the UN Charter lists the following means of pacific 
settlement of disputes; negotiation, inquiry, mediation, conciliation, 
arbitration, judicial settlement, resort to regional agencies or arrange¬ 
ments, or other y^eaceful means of the choice of the parties. We may 
divide those modes of settlemc^nt into two main categories; 1) those 
which do not provide for a definite decision binding upon the parties, 
and 2) those which bring about a definite and binding decision. To the 
latter category bi'long only arbitration and judicial settlement, and to 
the former belong all other above listed methods. It is obvious tliat the 
sovereignty of States is more limited by the second category than by 
the first one. 

The difference l)etween arbitration and judicial settlement is only 
of a technical, and mol a substantive nature, since* the consent of the 
parties to a dispute is required in order that a case might be brought 
before an arbitral as w(‘ll as before a judicial international body. Here 
and there the* decision is definite and binding; here and there the 
dispute is settled by judges, although in some arbitration treaties in 
the period b(!twecn the two World Wars the distinction was made 
between judicial sirttlement of legal disputes and arbitral settlement 
of political disputes. In the latter case, arbitrators were supposed to 
apply not only legal but also political considerations; no use was ever 
made of international arbitnrtion in that sense.^ The consent of States 
to submit to arbitration or to judicial settlement may be given in ad¬ 
vance, for disputes which might arise in the future (institutional, or obliga¬ 
tory, or a priori etc. arbitration) or for a concrete case of an existing 
dispute. 

The term “judicial settlement” which was introduci'd into the Cove¬ 
nant of the League of Nations in 1922 when the PCTJ started its activi¬ 
ties, meant the jurisdiction of the PCIJ, and it now means that of the 
ICJ. The main features of the Court (judicial settlement) which dis¬ 
tinguish it from arbitration tribunals, are: a) it is permanent, and not 
created ad casum ; b) it is completely independent of the parties in dispute 
being neither designated nor paid by them; c) it has its own established 
rules of procedure, which are also independent of the parties while in 
arbitration, the parties have to agree about the procedure to apply; 

^ The definition contained in Art. 37 of the I Convention of the Hague of 1907 
(Art. 15 of tlic I Convention of I8f)9) stresses the judicial character of arb itration; 
it stipulates that “International arbitration has for its object the settlement of disputes 
between States by judges of their own choice on tlie basis of respect for I aw.*’ 
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d) bring permanent, it h able to interpret and to develop Consistently 
the ex is t i II rules of iiiteruu tJoiuiI hiw. 1 hesc ni the t€ch7itC(ll differences 
between arbitration and judicial settlement, those favoring the position 
of the Court bi'ing of great practical importance for the consolidation 
of the rule of law inside the international community. 

The obligation to submit future disputes to arbitration is established 
in an arbitration treaty. As for the Court, the principle of referring to 
its jurisdiction is established in its Statute, which in the case of the PCIJ 
constituted an independent international agreement; in the case of the 
ICJ, the Statute is an integral part of the UN Charter, all Mcanbers of 
the UN being ipso facto parties to it (Art. 93/1). However, an arbitration 
treaty contiiins an obligation of th(* States to submit the dispute to an 
arbitral body (calked Arbitral Tribunal, Arbitral Commission, Panel 
of Arbitrators, etc.) at the request oforu^ of the parties, while the con¬ 
sent of the parties concerned is necessary to bring a case before the Court, 
unless both parties (or all parties if they are more than two) signed a 
declaration of acceptance of the compulsory jurisdiction of the Court 
under Art. 36/2 of its Statute. The consent of the parties given a priori 
in an arbitration treaty, does not exist ipso facto in the system of the 
Court's jurisdiction, and in that respect an arbitration treaty contains 
a greater limitation of sovereignty than the Status with the clause of 
Art. 36/2 not acceded to by the parties. 

In the stage of modern arbitration which began with Convention I 
for the Pacific Settlement of International Disputes (The Hague, July 
29, 1899), the sensitivity of States relative to their sovereignty being 
possibly involved in the submission of a dispute to an international 
body, embraced not only arbitration but also the International Com¬ 
missions of Inquiry. This phenomenon is so significant as to deserve 
some attention in the present outline. 

Article 9 of Convention I of 1907 (also of 1899) excludes from the 
competence of an International Commission of Inquiry, constituted 
by the States concerned, disputes which involve honor or vital interests; 
it also considers this mode of settlement only as “expedient and desirable” 
which the parties should take advantage of only “as far as circumstances 
allow. A marked retrogression in the endeavors of limitation ofsover- 

^ Art. 9 in the 1907 version, still binding today upon some 40 States, reads: “In dis¬ 
putes of an international nature, involving neither honor nor vital interests, and arising 
from a difference of opinion on points of fact, the contracting Powers deem it expedient 
and desirable that the parties who have not been able to come to an agreement 
by means of diplomacy, should, a.s far as circumstances allow, institute an international 
commission of inquiry, to facilitate the solution of these disputes by elucidating the 
facts by means of an impartial and conscientious investigation.” 
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cignty may be noticed in Convention I of 1907 in comparison with the 
version of 1899. Instead of “the signatory Powers recommend” (1899), 
the expression “deem it expedient and desirable” (1907) is employed’ 
Even a “recommendation” seemed too great a limitation of sover¬ 
eignty. 

All the precautions taken to protext sovereignty should be furthe^r 
stressed as characteristic features of the conception of sovereignty held 
by the 44 States wliich signed the Convention of 1907, because the 
“report of the commission is limited to a statem(‘nt of facts, and has in 
no way the character of an award.” It leaves entire freedom to the 
parties as to the (rffi ct to be given to the statement (Art. 35 of the 1907 
version corresponding to Art. 14 of the 1899 Convention I), 

Today, an international lawyer may marvel about such phenomena 
in international legal relations as for example the following one: An 
international commission of inquiry settled most successfully the British- 
Russian dispute over the sinking of British fishermen’s vessels at the 
Dogger Bank (Hull incident) in 1904, The commission applied the 
provisions of the I Hague Convention of 1899. Encouraged by that 
fact, the drafters of the 1907 new Convention I, cnlarg(‘d the provisions 
concerning the international commissions of inquiry from six Articles 
(Art. 9-14 of 1899) to twenty seven Articles (Art. 9-35) putting in 
numerous and important procedural stipulations. But, on the other 
hand, the substantive part of the provisions, that is the determination 
of conditions under which advantage should be taken of the com¬ 
missions of inquiry, was weakened to a point of virtual non-existence.^ 

Convention I of 1899 gave a new" impulse to the conclusion by 
States of arbitration treaties for the disputes which might arise in the 
future. However, substantial reservations were included in those treaties 
before the First World War, most of them following the pattern of the 
treaty between Great Britain and France of Oc tober 14, 1903, in which 
these States submitted to arbitration “all differences of a legal order 
or relating to the interpretation of existing treaties between the two 
Contracting Parties which may arise and which it may not have been 
possible to settle by diplomacy ... on condition, however, that neither 
the vital interests, the independence or the honour of the two contracting 
States is involved.” This formula, being in agreement with Conven- 

^ Text of the Conventions of 1899, and 1907, Carnegie Endowment, Pamphlet 
No. 4, Washington 1915; cf. ibidem. Pamphlet No. 1. .\rbitrations and Diplomatic 
Settlements of the US, 1914; Pamphlet No. 3; Signatures, Ratifications, Adhesions 
and Reservations to the Conventions and Declarations of the First and Second Hague 
Peace Conferences, 1914. 
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tion I, guarantees the full freedom of action of the signatories in case 
of a concrete dispute. 

All three criteria, vital inten'sts, independence and honor, being 
undetermined and the freedom of interpretation by a party concerned 
being legally unchallenged, the reservation could be invoked in any 
possible dispute. The wording of that reservation in so many treaties 
is juridically not consistent within itself. Vital intcTCSts, independence, 
and honor are essentially political criteria, and a dispute involving 
those criteria would not be of a legal order or relating to the interpre¬ 
tation of existing treaties. The interpretation of treaties may be only 
of a legal order, and not of a political one since it is not to be presumed 
that it might be carried out against the law in a clearly political sense. 
The reservation seems then to be unnecessary in view of the limitation 
of the scope of arbitrable disputes only to legal ones. Since*, on the other 
hand, the drafters of the formula were outstanding jurists and were 
well aware of what is logical and consistent and wdiat is not, the con¬ 
clusion to be drawn from the w^ording of the reservation is that every¬ 
thing in it was put there on purpose. Legal disputes have as a rule a 
political aspect, since the State is a political organization, and vice 
versa, all political disputes have a legal aspect. At least one of the parties 
in a political dispute tends toward changing the existing hi w; if formally 
settled only on the grounds of international law, the substance of the 
dispute would not be exhausted and the difl'crencc between the States 
concerned would exist as it existed before its “solution” based ex¬ 
clusively on legal grounds. 

The drafters of the French-British reservation formula apparently 
wanted to emphasize sovereign freedom in this field as strongly as 
possible. In order to avoid, in a given case, complaints or indictment 
by one of the parties or by public opinion because of unlawfully re¬ 
fusing to submit a dispute to arbitration, they provided a double pre¬ 
caution in the formula. A reser\'ation of this nature could not exist, 
of course^ in a com^iroinise establishing an arbitral tribunal to dexAdc 

ad hoc 'a\30ul a alreatiy <'xisling, Viecaust* t\ie mallrv ol iVie dispute 

would be we ll krunvn lo \]\r Stairs rriied. It is quil(‘ obvious that 
in concluding an arljiiraiiou treaty, the Slates w^anted, on the one haM(l> 
to show' to the World ifieir willingness to maintain witli the other signa¬ 
tories a peacelul rri;uions}ii[) and to manifest their parifie intentions, 
whereas, on the oiijer hand, by the inelusion of a rc'servation as stated 
above, they wanted to kec‘p intact thiar freedom of decision in a con¬ 
crete case of a dispute. This attitude amounted practically to either non- 
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existence of an a priori arbitration or to the existence only of an arbi¬ 
tration ex posteriori (ad hoc, isolated, facultative arbitration, etc.), since 
the pertinent decision of the State to submit or not to submit the dispute 
to arbitration could be taken at the moment when a dispute arose.^ 

Th(‘ reservations included in arbitration treaties were more rigid in 
treaties between neighboring States, and less rigid between States 
distant from each other or which did not foresee any possibilities of 
political disputes between them.‘^ A Similar state of circumstances also 
existed in international reflations during the period between the two 
World Wars.® 

In the arbitration treaties signed after 1919, the reservations invoking 
vital interests, independence and honor were almost abandoned. 
Significantly enough, similar terms reapyiear in the Pact Between the 
Arab League States of March 22, 1945. Independence and sovereignty 
of the nK'inlx'r Slates is stressed many times (Arts. 1, 2, 5), and exempted 
from the nx'ourse to the Council of the Au\h League arc cases concern¬ 
ing “a State’s independence, sovereignty or territorial integritv” (art. 
5/1 

New' reservations are introduced into the treaties connected with 
the division of disputes into political and legal, or into justiciable and 
non-justiciable. How'ever, as Max Habicht points out, in contrast to 
the pre-War arbitration treaties, in which, as a general rule, each party 
had the right to interpret the rescrv'ations, the post-War agreements 
began to transfer the powxT of interpretation to an arbitral tribunal 
or to the PCIJ.® 1 he old system, nevertheless, still prevailed,® during 


^ This problem is <liscusse<i by this WTilcr in his studies; Arbitration and Conciliation 
Treaties of Poland^ Cracow 1929 (1930); Poland's After-War-Engagenienls to Settle Iruer- 
national Disputes^ Katowice 1950; both studies in Polish. 

® Previously to the Frcnch-British treaty of 1903, cf. for example the Arbitration 
Treaty between Italy and Argentine of July 3, 1898, w3iich concerns the disputes 
“wdiatever may be their nature or cause” (Art. 1), and others; see: W. Evans Darby, 
International Tribunals^ London 1904, pp. 378 ff, 400 If. Cf. also ibidem: the Chapter: 
Instances of International Settlements, involving tlie Application of the Principles 
of Interimtioiml Arbitration, pp. 769-917; it is an extremely valuablesuinm^jn'of 

cases of arbitration in the eiglifeenth and ninefeendi cennin’es; also si\ty-threc cases 
of the twentieth centurv’. ..... 

“ The reservations to the declarations of arcrptancf »>t il»- toiopulsop jiirisc '' 
of the PCIJ give evidetK C of the s.amc intention of the signatont^ not to bind them¬ 
selves t<x> strictly for the future. 

* I'.S. Senate, Coll, of Doc., op. rit., pp. <>7b 11. Cam- 

‘ Habicht. Post-War Trfatifs for the Panfe SeUkmnit of Mmalwunl^ 
bridge. Mass. 1931, p. 1000; cl ibuhm, Ciiaptcr 11. Riservat.ons Coi tamed m the 
treaties, pp. 992 ff.; ihident texts of Post-War .-irbitrauon treaties ‘’r-, „ 
Cf. League of Nations, Arbitration and SeatriIy-SysM 
Conations and Treaties of MuUuU Security Deposited fi’fM the I^agnt „„ 

1927; cf. general analyis of the various ty-pes oftreat.es. tbidem by \an Hamel, pp. 
3-14. 
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the first decade after the First World War, so as to give grounds for Van 
Hamel’s statement that the characteristic feature of arbitration treaties 
is that the disputes in respect of which the contracting parties must 
resort to arbitration are limited in the sense that only disputes of a 
legal character are to be submitted to compulsory arbitration, while 
those wdiich affect the vital interests, the independence or honor of the 
Parties are expressly excluded. However, more and more arbitration 
treaties of a wider scope appear;^ the new rcserv^ations replace the old 
ones. These new' reservations generally follow^ the pattern of Article 
39 of the General Act for the Pacific Settlement of International Dis¬ 
putes, Geneva, September 26, 1928, which entered into force on August 
16, 1929. Twenty-three Slates have acceded to the Act. The n\ser- 
tations mentioned in Art. 39, arc: a) Disputes arising out of facts 
vrior to the accession cither of the Party making the restrrvation or of 
pny other Party with whom the said Party may have a dispute; b) Dis¬ 
autes concerning questions which by international law^ are solely within 
glie domestic jurisdiction of States; c) disputes concerning particular 
cases or clearly specified subject-matters, such us territorial status, or 
disputes falling within the clearly defined caK'gorics.^ The reservation 
ad para, b) eliminates any compulsory character of arbitration under 
this so-called General Act of Geneva, since - in contradistinction to 
Art. 15/8 of the Covenant of the League of Nations ~ the State con¬ 
cerned is the sole interpreter of the domesticity of the matter involved 
in the dispute.^ 

In the second decade after the First World War a growing number of 
treaties appear which contain less reservations or confer upon the PCIJ 
the powder to interpret the character of a dispute and the scope of the 
reservation involved. In the Analysis of treaties for the pacific settlement 
of international disputes, contained in the 1948 UN publication of 
treaties of that category, concluded between 1928-1948 (but containing 
almost exclusively treaties between 1928 and 1938, since there were 
only a few' treaties concluded later), the following categories may be 
of special interest for the present study: 

a) a few treaties providing for direct resort to the Court in all dis¬ 
putes; 

^ Ibidem^ pp. 5 ff. 

* League of Nations, Treaty Series, Geneva, Vol. 93, pp. 345 ff. 

® It is true that Art. 41 stipulates that “Disputes relating to the interpretation or 
application of the present General Act, including those concerning the classification 
of disputes and the scope of reservations, shall be submitted to the Permanent Court 
of Internationa] Justice,” but again all parties have to be in agreement in order to 
bring the case before the Court by the notification of a compromise. 
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h) a few treaties providing for conciliation and judicial settlement 
of all disputes. It is stated in the Analysis that the generality of the 
obligations is limited by broad reservations, but even in these instances 
the scope of the submission to judicial settlement pjoes beyond the field 
of disputes as to ricjhts. In consequence, most treatie^s in this group grant 
to the Court the power to settle the matter ex aequo et hono, if in its opinion 
the dispute is not of a judicial nature; 

c) judicial settlement of legal disputes and conciliation and arbi¬ 
tration of other disputes; 

e) j udicial settlemen t of legal disputes and conciliation of other disputes; 

f) conciliation of all disputes, judicial settlement of l(‘gal disputes 
and arbitration of otlu;r dispute's. 

There arc, besides, sc\’cral other combinations of those modes of 
settlement.^ However, little advantage was taken by the States of all 
th(‘se treaties, and no political dispute was submitted to pacific settle¬ 
ment on their basis. At no time was enther the PCIJ or an ad hoc Tribunal 
in practice authorizc'd to decide ex aequo et bono, and at no time was 
an arbitral tribunal changed into an amiable composition, and asked 
not to decide “on the basis of respect for law.” Desynte the existence in 
Europe of situations in which a judicial or arbitral settlement \vould 
have been most desirable for the maintenance of peaceful international 
relations, the respective! arbitration treaty contained rigorous reser¬ 
vations, making the treaty a priori ineffective. Thus, the dense net of 
arbitration and conciliation treatic's became an unfortunate smoke 
screen behind which most unfriendly and non-paeific intentions of 
some! signatories of those treaties toward other signatories were hidden 
until the moment of the outbreak of War. Most of the pre-^Var treaties 
for pacific settlement are still in force today. 

On the margin of the problem of pacific settlement of disputes, it 
seems correct to question the adjt'Ctive “pacific” used in the treaties 
after the Briand-Kellog Pact (or Pact of Paris) of August 27, 1928, 
which was signed and ratified before the War by 62 States, including 
all the great Powers of that period. The signatories made a solemn 
renunciation of war as an instrument of national policy in their relations 
with one another (Art. I and Preamble, par. 1 and 3), and they agreed 
that “the settlement of disputes or conflicts shall never be sought except 
by pacific means” (Art. II).® 

^ United Nations, Systematic Survey of Treaties for the Pacific Settlement of International 
Disputes 1928'"!948^ Lake Success, fi.Y. 194B, pp. 3-12. 

* Art. I reads: Fhc High Contracting Parties solemnly declare in the names of 
their respective peoples that they condemn recourse to war for the solution of inter- 
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The expression ‘‘settlement by pacific means” is in opposition to the 
expression, ‘^solution by means of war. Since the solution by mie:M"iK ol 
war is cxcliided by tfic Pact of Paris, and the term “War” is t^ven 
banished from the vocabulary (the Prcamlile excepted 1 of the provisions 
of the Charter, why should one still apply the old phraseology. 
One could argue that the laws of war are still valid, and that the respre- 
the Hagiu‘ Conventions are still in force, together with the ]9lh 
Geneva Conventions, and many other international agreements con¬ 
cerning times of war. However, all those prox isions concern not tljc 
solution by means of war, but only the methods of warfare, the rules 
governing the occupation of enemy territory, neutrality, the treatnu'iii 
of civilians, of prisoners of war, of sick and wounded, and so on. 

It is unimaginable to think that in present international relations, 
a treaty could be concluded stipulating the rules of “settlement” of 
international disputes by means of war; it would injure the moral and 
political feelings of all nations and infringe upon international law as 
well. This absurd ide;i should be mentioned however, since it is evoked 
by the term “pacific settlement.” The adjetuive “pacific” implies the 
possibility of non-pacific “settlement”, of a “setiliTnent'' by w^ar. And 
if w'ar is not excluded from international relations - tlic world being 
witness to wars or to warlike actions in various regions of the globe 
almost without interruption - present international law^ does not rec¬ 
ognize any “settlement” of an international dispute by war. Thus it 
seems that international lawyers should abandon the old, obsolete and 
legally incidmissible terminology. “SETTLEMENT OF INTER¬ 
NATIONAL DISPUTES” seems to be the only proper expression 
under the rule of the present international law. 

All eighty-two members of the UN are automatically parties to the 
Statute of the International Court of Justice, which is “I he principal 
judicial organ of the UN” (Art. 92, and 93/1 of the UN Charter). 
This, however, does not mean that the members arc legally bound in 
any way to submit their disputes to the Court’s jurisdiction unless all 
parties to the dispute agree ad hoc to bring the matter before the Court, 
or unless they have signed the facultative clause of Art. 3b/2 of the 
Statute, as it was stated above. The provisions of Art. 36 which are 

national controversies, and renounce it as an instrument of national policy in their 
relations with one another; Art. II: The HCP agree that the settlement or solution 
of all disputes or conflicts of whatever nature or of whatever origin they may be, 
which may arise among them, shall never be sought except by pacific means. 
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most important for this study, arc those inrhichrd in paragraphs 2 and 
31 Despite the legal charac ter of the disputes yirovidcd in Art. 3G/2, 
States arc very reluctant to sign tint laeullative clause of acct^ptancc 
of compulsory jurisdiction, and the rule is lliat they include reservatioas 
in iViciv respective declarations ol acceptance, many of which are so 
far rctiching as to make, the declaration ineifective from the point of 
view of the compulsory character of ilic Clourt’s jurisdiction. Besides 
the reservations of the fi\ e countries whicl. reserca; for themselves the 
determination of matters within their own domc-stic jurisdiction (ut 
supra) theie are some other reservations which deprive the declarations 
of ihfir legal value as intruded by An. 36/2. 

The reservation contained in the declaration ofPortugal of December 
19, 1955 reads: 1 he right is restTved to exclude from the scope of the 
declaration, at any time during its validity, any given category or 
cat(!gories of disputes, by notifying the Secretary General of the UN 
and with effect from the moment of such notification.”*^ Such a decla¬ 
ration leaves to Portugal the same freedom to decide at the last moment 
whether to submit the matter to the Court or not, as if it were not bound 
by any declaration in the field. The Stale of Israel, apparently because 
of its well-known dangerous geographic and political situation, con¬ 
tained in its declaration of October 17, 1956, so many reservations 
that M. O. Hudson could slate that “It is difficult to foresee any dispute 
which may be dealt with under this declaration.”^ 

The Secretary General of the UN, Dag Hammarskjold, referred in 
1957 to the reluctant attitude of Slates toward the submission of disputes 
to the ICJ. He mentioned that two years earlier, in his report, he had 

^ Art. 36/2: The States, parties to the present Statute, may at any time declare 
that they recognize as compulsory ipso facto and without special agreement, in re¬ 
lation to any other State accepting tlic same obligation, the jurisdiction of the Court 
in all legal disputes concerning: a) the inteq^rctation of a treaty; b) any question 
of international law; c) the f'.xistence of any fact which, if cstablishe^l, would con¬ 
stitute a breach of an international obligation; d) the nature or extent of the reparation 
to be made for the breach of an international obligation. Par. 3: 7'he declarations 
referred to above may be made unconditionally or on condition of reciprocity on 
the part of several or certain States, or for a certain time. 

Point b) of paragraph 2 has obviously the widest scope, since it embraces the three 
other points, which serve as explanatory provisions rather than as ones concerning 
matters which do not fall under that point. 

The number of States which are parties to the Statute is now eighty-five, since 
San Marino, Liechtenstein and Switzerland are members of the Court without being 
members of the UN. 

* Tearbook of the ICJ. 1956, p. 196. 

» “The Thirty-Fifth Year of the World Court,’’ AJIU Vol. 51, 1957, p. 16; German, 
Dutch, and Israeli reservations, ibidem, pp. 12--16. The recent declarations of the 
Federal Republic of Germany of May 7, 1956, and of the Netherlands of August 5, 
1956, are virtually without reservations. Gf. also Yearbook of the ICJ 1957, p. 218. 
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expressed the hope that the States which had not accepted the com¬ 
pulsory jurisdiction of the ICJ might give favorable consideration to 
so doing in the near future. Now he expressed his regret that in the 
intcTvening period the number of acceptances of compulsory jurisdiction 
had declined. Only thirty-two States out of the eighty-four parties to 
the Statute of the Court have accepted that jurisdiction. He believed 
that this is contrary to the hopes, and indeed the expectations, of those 
who drafted the Charter at San Francisco. M. Hamarskjbld stressed 
further that even more discouraging is the fact that certain States have 
replaced or renewed their acceptances by declarations containing 
new and far-reaching reservations, and he continued: “The Court 
has been itself faced with the problem of late, and I cannot fail to express 
my own concern over the possibility that the present trend, if not soon 
halted, may render the whole system of compulsory jurisdiction virtually 
illusory.” The UN Secretary General expressed the opinion that in 
any event, more frequent recourse to the Court, whether by way of 
compulsory jurisdiction, or by specific agreement in each cast*, would 
be desirable. Every recourse to the Court will be a contribution - he 
said - to the establishment of the international society.^ 

The above statement by such an experienced international lawyer 
and politician as the UN Secretary General, affirms at least, one in¬ 
contestable truth, namely, that States still desire to settle their disputes 
by political means, i.e., practically, by direct negotiations, by exerting 
various influences on various States, by interesting world opinion in 
their cause, and finally by means of bargaining in which legal as well 
as political reasons play their role. The States of today prefer this mode 
of settlement to that of bringing a dispute before the Court. Being strong¬ 
ly attached to the sovereign freedom of dealing with their international 
affairs, they do not wish to be bound by decisions of international bodies, 
unless they are sure of winning the case. At any rate, they prefer the 
arbitration ex post on the grounds that having to deal with an already 
existing case, they can measure and appraise their chances under the 
concrete circumstances. The progressive movement toward Western 
European integration may sometimes create the belief that States are 
inclined at the present time to resign their sovereignty to an ever- 
increasing degree. This, however, is an illusion by which neither a 
politician nor an international lawyer should be taken in. Neither the 
American nor the Asian and African countries, nor the Soviet bloc 

^ UN, Annual Report on the Work of the United Nations^ September 4, 1957; Intro¬ 
duction. 
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arc in favor of restrictions on sovereignty beyond the minimum which 
the necessity of the maintenance of international relations dictates. 

It is debatable whether the international community and the actual 
scope of international law profit by declarations which either annul by 
the wording of reservations which they contain their owm legal value, 
or which are not observed, in a concrete situation, under a legally 
plausible pretext, though violating the spirit of the contracted obliga¬ 
tion. Declarations or other int(Tnational agreements of this and of a 
similar kind do not contribute - in this writer’s opinion - to strengthen¬ 
ing international peace, justice, security and international law. The 
history of the inter-War period proves that such international agree¬ 
ments endanger and harm pacific international relations rather than 
further them. 

There was in the intcr-War period in Europe a technically perfect 
state of guarantees of peace and international justice. Hundreds of 
arbitration and conciliation treaties and pacts of non-aggression, as 
well as the Pact of Paris (Briand-Kellogg Pact) seemed to exclude the 
possibility of a war. Almost until thi! outbreak of the Second World 
War, Germany and the USSR were bound by treaties of non-aggression, 
which thi'y had concluded with their future victims. Germany had a net 
of arbitration treaties with Poland, France, Belgium, Czechoslovakia 
(the Locarno 1925 treaties and conventions), which were all invaded 
in 1939/40. The Second World War started in Europe despite the most 
perfect system of international security from the point of view of the 
existing international obligations. This was the so-called paper-security. 

For international peace and justice it would certainly be better if 
States pledged fewer things to do or not to do, and faithfully carry out 
their pledges, rather than promising too much, and not executing the 
promises. How much more would international law be respected if 
every State would thoroughly weigh the obligations which it intends to 
contract! On the other hand, a State should, in a given case, be blamed 
more effectively than at present by both public opinion and interna¬ 
tional organizations, not only for a formal breach of obligations but also 
for twisting the idea, the sense and the spirit of its obligations in order 
to regain freedom of action.^ 

^ The bibliography of international arbitration is extremely abundant. An ex¬ 
cellent synthesis of the legal problems involved and of the arbitral procedure may 
be found in: H. Lammasch, Die Lehre von der Schiedsgerichtsbarkeit, Stuttgart 1914; 
Emile Giraud, “Arbitrage International,” in Lapradelle-Niboyet, Repertoire de Droit 
Internationa^ Paris 1929, I, I, pp. 659 ff.; Kazimicrz Grzybowski, International 
Tribunals{m Polish), Lwow 1931 ;J. Makowski, “L’organisation actuelle dc Parbitrage 
international,” Hague Rec,, Vol. 36, 1931, pp. 267 if.; J. H. Ralston, Law and 
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9. SOVEREIGNTY AND INTERNATIONAL JUDGMENTS AND AWARDS 

Besides the cases before the PCIJ concerning domestic jurisdiction, 
already quoted above, the Court dealt with the sovereignty problem 
several times. In its Judgment of August 17, 1923, concerning the SS 
Wimbledon case, the Court stated: ‘‘The Court declines to see in the 
conclusion of any treaty by which a State undertakes to perform or 
refrain from performing a particular act, an abandonment ol its sover¬ 
eignty. No doubt any convention creating an obligation of this kind 
places the restriction upon the exercise of the sovereign rights of the 
State, in the sense that it requires them to be exercised in a certain 
way. But the right of entering into international engagements is an 
attribute of State sovereignty.”^ The position taken here by the Court 
is in perfect consistence with the dominant doctrine of international 
law, which accepts the concept of State sovereignty, as limited by inter¬ 
national law, customary as well as conventional. The State expresses its 
sovereignty by concluding international agreements on an equal foot¬ 
ing with the other signatories, that means, by co-creating international 
law with them. The previously quoted opinions of the opponents of 
the concept of State sovereignty are clearly rejected by this Judgment 
of the Court. 

In its Judgment of September 7, 1927, concerning the S.S. Lotus 
case, the PCIJ stated that ‘Tnternational law governs relations be¬ 
tween independent Stat es. The rules of law binding upon States, there¬ 
fore, emanate from their own free will as expressed in conventions or 
by usages generally accepted as expressing principles of law and es¬ 
tablished in order to regulate the relations between these coexisting 
independent communities or with a view to the achievement of common 
aims. Restriction upon the independence of States cannot, therefore, 
be presumed. 

Procedure of International Tribunals^ Stanford Univ. 1936; Manley O. Hudson, 
International Tribunals, Washington 1944; idem, The Permanent Court of InL Justice, 
New York 1943; C. M. Bishop, International Arbitral Procedure, Washington 1931; 
J. ( 4 . Wittenberg, VOrganisation Judiciaire, la Procedure et la Sentence Internationales, 
Paris 1937; W. E. Darby, op. cit.\ Frances Kcllor, American Arbitration, New York 
1946; Lapradcllc ct Politis, Recucil des Arbitrages Interriationaux, Paris 1905, 1924, 
1932; Dietrich Schindler, “Le progres dc Parbitrage obligatoirc depuis la creation 
de la S.d.N.,” Hague Rec., Vol. 25, 1928; J. B. Scott, The Hague Peace Conference, Balti¬ 
more 1909; M. A. Galoyanni, “L’Organisation de la CPJI et son avenir,” Hague 
Rec., Vol. 38, 1931; Raoul Genet, Jurisprudence de la Cour PJI, Paris 1939; S. Rund- 
stcin, “La CPJI comme instance de recours,” Hague Rec., Vol. 43, 1933; H. Lauter- 
pacht. The Function of Law, op. ciL; idem, “La thcorie des differends non justiciables 
en droit international,” Hague Rec., Vol. 34, 1930; J. Stone, Ijegal Control, op. cit,; 
cf. the very comprehensive bibliography in this field in Sohn’s op. cit., pp, 1035-1045. 

^ PCIJ, Scries A, No. 1, p. 25. 

2 PCIJ, Scr. A., No. 10, p. 18. 
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In the Corfu Channel case, the ICJ stressed that “Between independ¬ 
ent States respect for territorial sovereignty is an essential foundation 
of international relations.”^ In a specific case of asylum, the ICJ stated 
that “A Decision to grant diplomatic asylum involves a derogation 
from the sovereignty of that State. It withdraws the offender from the 
jurisdiction of the territorial State and constitutes an intervention in 
matters which arc exclusively within the competence of that State. 
Such a derogation from territorial sovereignty cannot be recognized 
unless its legal basis is established in each particular casc.”^ It is in¬ 
teresting to note that the ICJ applied here the vocabulary of art. 15/8 
of the Covenant of the I.eaguc, and not that of Art. 2/7 of the UN 
Charter. Territorial sovereignty is then in the Court’s opinion a matter 
solely (exclusively) and not essentially within the domestic jurisdiction. 
Again it may be seen in this case that the ICJ strongly stresses the pro¬ 
tection of State sovereignty by international law. 

The above quoted opinions of the PCIJ and the ICJ arc sufficient 
evidence of the attitude of the Court toward the problem ofsovereignty; 
it is, therefore, not necessary to quote other excerpts of Advisory Opin¬ 
ions or Judgments directly or indirectly referring to that problem. 
We may proceed now to quoting some opinions concerning State 
sovereignty, as expressed in several awards of Arbitration Tribunals 
passed during the ptTiod between the two World Wars. 

In an arbitral award of August 2, 1921, the arbitrator states that 
“...in discharging this duty, the Arbitrator is not undertaking to inter¬ 
fere in any sense with the sovereign rights of any of the States. On the 
contrary, he is discharging this grave duty solely because all the States 
which signed the Treaties have each by its sovereign act called upon 
the Arbitrator to do so.”^ We may note the emphasis put on sovereignty 
by the arbitrator who, in two subsequent phrases uses the expressions 
“sovereign rights” and “sovereign act.” 

In an arbitral award of July 10, 1924, the arbitrator states that 
although the international character of the contracted obligations im¬ 
plies a certain limitation of the autonomy of the two countries, it does 
not imply in any way a co-sovereignty of those States. “Each State acts 

* Corfu Channel (Merits), Judgment of April 9, 1949, ICJ., Reports, 1949, p. 35. 

* Asylum Case, Judgment of November 20, 1950, ICJ, Reports, p. 274 (Colombia- 
Peru dispute). 

® United Nations, Reports on International Arbitral Awards — Recneil des Sentences 
Arbitrales, New York 1955, Vol. I; cf. Cession of Vessels and Tugs for Navigation 
on the Danube. Allied Powers versus Czechoslovakia, Greece, Rumania, Serbo-Croat- 
Slovene Kingdom, Germany, Austria, Hungary and Bulgaria. Compromis: IVcaty 
of Peace; Arbitrator: Walker D. Hines USA; cf. p. 103. 
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If the restrictions upon a Stale are imposed not on the; basis of inter¬ 
national law but on that of the municipal law of the other State, the 
former loses its character of a subject of international law, if it had this 
character before. It is certainly difficult for an international tribunal 
to deal with a situation in which there is no ‘"equal sovereignty” be¬ 
tween the parties, and in which one party is juridically more independ¬ 
ent than the other. These anomalies existing under international law 
are steadily decreasing. 

In an arbitral award of July 18, 1932, the arbitrator Eugene Borel 
(Switzerland) declared that ‘Tt is superfluous to observe that the Arbi¬ 
trator need not consider whether the provisions here applicable impose 
undue limitations on the sovereignty of the high contracting Parties. 
Their very existence is a manifestation of the sovereign will of the Powers 
which had deemed it convenient to stipulate the said provisions, and 
to accept them as governing their mutual relations.” The arbitrator 
further stated that considering the natural state of liberty and inde¬ 
pendence which is inherent in sovereign States, they are not to be 
presumed to have abandoned any part thereof. He stressed “The gtmeral 
rule that limitations imposed by a treaty on the natural liberty of a 
State are to be strictly interpreted...”^ 

In an award of November 4, 1931, the arbitrator stated again that 
“It is an universally recognized principle that a provision which limits 
the sovereignty of a State has to be interpreted restrictively.”^ The 
same legal principle was ascertained in an award of an arbitration 
tribunal of April 13, 1935, which stated that “It is a correct rule, 
known and recognized in common law as well as in international law, 
that any restriction of contracting Government’s rights must be effected 
in a clear and distinct manner.”^ 

10. SOVEREIGNTY AND THE SO-CALLED SUPRA-NATIONAL ORGANS 

Among the several political and txonomic treaties concluded by the 
six Continental Western European countries, i.e., France, Italy, 
Belgium, The Netherlands, Luxembourg and Western Germany, tend¬ 
ing toward so-called Western European integration, the most important, 

^ The “Kronprinz Gustaf Adolf” case; Sweden-L’SA; Special agreement: Decem¬ 
ber 17, 1930; ibidem, pp. 1254, 1287. 

* Affaire du Rhodope Central; Parties: Gr^ce v. Bulgarie; Arbitrator: Osten 
Unden (SuiMe), compromis: Traits de Neuilly, November 27, 1919, Art. 181; 
ibidem, Vol. Ill, p. 1400. 

® Radio Corporation of America-Republic of China; Arbitrators: Dr. J. A. van 
Hamel (Netherlands), M. Hul>ert (Belgium), Dr. R. Furrer (Switzerland) - Com¬ 
promis: Traffic Agreement, November10, 1928; ibidem, p. 1627. 



DOMESTIC JURISDICTION 


213 


from the point of view of restrictions upon the sovereignty of the signa¬ 
tory Powers, are certainly: 1) the Treaty Constituting the European 
Coal and Steel Community, signed at Paris, on April 18, 1951, in 
force since July 25, 1952; 2) the Treaty for the European Economic 
Community, signed in Rome, on March 25, 1957; 3) the Treaty 
Creating a European Atomic Energy Community, signed in Rome the 
same day. 

The main features of the European Coal and Steel Community 
(abbreviation: ECSC), which interest us here are in the first place: 

The six countries resolve to establish by creating an economic com¬ 
munity, the foundation of a broad and indcj)endent community among 
peoples long divided by bloody conflicts (Preamble, par. 6). The 
Parties institute among themselves an ECSC, based on a common 
market, common objectives, and common institutions (Art. 1). The 
Community has a juridical personality; in its international relation¬ 
ship, the Community enjoys the juridical capacity necessary to the 
exercise of its functions and the attainment of its ends. In each of the 
member States, the ECSC enjoys the most extensive juridical capacity 
which is recognized for legal persons of the nationality of the country 
in question. The: Community is represented by its institutions, each 
one of them acting wnthin the framework of its own powers and re¬ 
sponsibilities (Art. 6). The directing organ of the Community is the 
High Authority composed of nine Members appointed for six years by 
the Parties. These Members, although designated by the signatories 
of the Treaty, exercise their functions “in complete independence,” in 
the general interest of the Community. In the fulfilment of their duties, 
they should neither solicit nor accept instructions from any government 
or from any organization; they should abstain from “all conduct in¬ 
compatible with the supranational character of their functions” (Art. 
9/5). Each member Slate “iigrees to respect this supranational character” 
and to make no effort to influence the members of the High Authority 
in the execution of their duties (Art. 9/6). The High Authority issues 
decisions, recommendations and opinions (Art. 14/1); its decisions 
are binding in all their details (Art. 14/2). Recommendations are binding 
with respect to the objectives which they specify, but they leave to 
those to whom they arc directed the choice of appropriate means for 
attaining these objectives. Opinions are not binding (Art. 14/3). 

The Assembly of the Community is composed of delegates whom 
the parliaments of each of the member Slates arc called upon to desig¬ 
nate once a year from among their own membership, or who are 
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elected by direct universal suffrage, according to the procedure de¬ 
termined by each respective State. The number of delegates is fixed as 
follows: Germany-18, Belgium-10, France-18, Italy-18, Luxemburg 
-4, Netherlands-!0 (Art, 21). The Assembly exercises the supervisory 
powers which arc granted to it by the Treaty (Art. 20). 

The Council, composed of Ministers representing the Parties to the 
1 reaty, exercises its functions, in particular with a view to harmonizing 
the action of the High Authority, and that of the governments which 
are responsible for the general economic policy of their countries (Art. 
26/1). The Council fixes salaries, allowances and pensions of the Presi¬ 
dent and Members of the High Authority, and of the President, judges, 
the Court advocates and the clerk of the Court. 

'fhe function of the Court of th(‘ ECSC, composed of seven judges, 
elected for six years, is to ensure the rule of law in the interpretation 
and application of the Treaty and of its implementing regulations 
(Art. 31, 32). The Court has jurisdiction over appeals by a member 
State or by th(! Council for the annulment of decisions and recommen¬ 
dations of the High Authority on the grounds of lack of legal compe¬ 
tence, substantial procedural violations, violation of the Treaty or of 
any rule of law relating to its application or abuse of power (Art. 
33/1). On the petition of a member State or of the High Authority, 
the Court may annul the acts of the Assembly or of the Council (Art. 
38). The enterprises, or the associations, indicated in the respective 
provisions of the Treaty (Art. 48) have ihv right to appeal, on the same 
grounds as mentioned in Art. 33/1, against individual decisions and 
recommendations of the High Authority concerning them, or against 
general decisions and recommendations which they deem to involve 
an abuse of power affecting them (Art. 33/2). Art. 63-66 grant to private 
persons the right to directly appeal to the Court. These provisions be¬ 
longing to the field of the international personality of individuals 
will be discussed further in this study. 

The member States bind themselves to take general and special 
measures which will assure the execution of their obligations under the 
decisions and recommendations of the institutions of the Community, 
and to facilitate the accomplishment of the Community’s purposes 
(Art. 86/1). The Community desires to settle any differences within 
the Community, exclusively by means provided for in the Treaty. 
Therefore, Art. 87 stipulates that the Parties agree not to avail them¬ 
selves of any treaties, conventions or agreements existing among them 
to submit any difference arising out of the interpretation or applica- 
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tion of the Treaty to a method of settlement other than provided for 
in the Treaty. 

The important problem of sanctions against the offender of the 
obligations contracted under the Treaty is regulated as follows: 

If the High Authority deems that a State is delinquent with respect 
to one of the obligations incumbent upon it by virtue of the Treaty, 
it will, after permitting the State in question to present its views, take 
notice of the delinquency in a decision accompanied by a justification. 
It will allow the State in question a period of time within which to 
provide for the execution of its obligation. Such State may appeal to 
the Court’s plenary jurisdiction. However, if the State has not taken 
steps for the fulfilment of its obligation within the period fixed by the 
High Authority, or if its appeal has been rejected, the High Authority 
may with the concurrence of the Council acting by a 2/3 majority: 
a) suspend the payment of sums which the High Authority may owe 
to the State in question under the Treaty, b) adopt measures or authorize 
the other member States to adopt measures involving an exception to 
the provision of Article 4 (actions incompatible with the common 
market) so as to correct the effects of the delinquency in question. 

An appeal to the Court’s plenary jurisdiction may be brought against 
the decisions taken in application of both par. a) and b) as just mention¬ 
ed, within two months following the notification of these decisions (Art. 
88 ). Art. 90-92 provide for sanctions by the High Authority against 
enterprises submitted to the ECSC. Any dispute among member States 
concerning the application of the Treaty, which cannot be settled by 
another procedure provided for in the Treaty, may be submitted to 
the Court of Justice of the Community at the request of one of the 
States, parties to the dispute (Art. 89). The Treaty is concluded for 
a period of fifty years. 

The High Authority, because of its large powers, may be considered 
as the most important organ of the Community since it directs and 
carries out the purposes of the Treaty.^ The Assembly is not a legislative 

^ English text of the ECSGT in AJIL^ Supplement 46, 1952, pp. 107 ff.; Art. 
8 : “The High Authority shall be responsible for assuring the fulfilment of the pur¬ 
poses stated in the present Treaty”; Art. 9/1: “The H. A. shall be composed of nine 
members designated for six years and chosen for their general competence”; Art, 
9/3: “Only member States may be members of the H.A.”; Art. 10/1: “The govern¬ 
ments of the member States shall designate eight members of the H. A. by agreements 
among themselves. These eight members will elect a ninth member, who shall be 
deemed elected if he receives at least five votes”; Art. 13/1: “The H.A. shall act by 
vote of a majority of its membership”; Art. 27/1: “The Council shall be composed 
of representatives of the member States. Each State shall designate thereto one of 
the members of its government.” 
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body, but it may play a decisive role within the Community by super¬ 
vising the activities of the H. A. If a motion of censure on the reports 
of the High Authority is adopted by two-thirds of the members present 
and voting, rcj)resenting a majority of the total membership, the mem¬ 
bers of the High Authority must resign in a body. They shall continue 
to carry out current business until their replacement in accordance 
with Art. 10. 

The High Authority is considered by many authors as indeed a 
supranational organ. Paul Reuter, for example, stressing the supra¬ 
national character of the Community, indicates that the Treaty trans¬ 
ferred a part of the sovereignty of the member States on the Com¬ 
munity. He draws attention to the fact that the Treaty establishcrs a 
direct relationship between the industrial enterprises and the institutions 
of the Community. Direct legal ndations maintained by the High 
Authority and the Court on the one side, with the individuals on the 
other side, are very many.^ Discussing the idea of supranational organs, 
Kunz writes that “merely ‘internationar organization is not enough, 
that the security of the world or of a particular region must be anchored 
in something more solid than voluntary cooperation and the good will 
of the members, has at least been recognized, rhe idea is new, because 
it transcends “international” organization without constituting a 
federal State. It is bas(^d not on mere restriction, but on a transfer 
of sovereignty in a particular area only. ‘Supra-national’ organs 
stand, therefore, midway between ‘international,’ and federal or- 
gans.”2 

Raymond Vernon asks the question “What powers have the States 
surrendered?” He believes that much of the answer is clear, and some 
of it is not. In general terms - he says - the States have given up most 
of the rights which, if exercised, “should prevent the coal and steel 
enterprises of the six countries from behaving as though they were 
contained within a single country.” Vernon suggests, nevertheless, that 
in many ways the surrender by the six States of their control over coal 
and steel production and trade is sharply circumscribed. “For one 
thing” - Vernon continues - “while giving up their powers within the 
common market, the six countries have tried systematically and pains¬ 
takingly to retain all their sovereign powers over their trade with 
outside countries in coal and steel.” Vernon also stresses that, for the 

^ “Le Plan Schuman-La Gommunaut6 Europ^enne du Gharbon et dc PAcier,” 
Hague JRec., 1952, Vol. 81, pp. 543, 548. 

* Josef L. Kunz, “Supra-National Organs,” AJIL, Vol. 46, 1952, p. 697. 
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most part, the Oommunity’s institutions deal directly with the indi¬ 
viduals and enterprises concerned.^ 


It is an interesting question for the theory of international law to 
ascertain whether the ECSG constitutes a new legal creation which 
goes far enough beyond the limits of international law as to deserve a 
special expression to be determined; and, if it needs such a special 
determination, whether or not the adjective “supra-national” is an 
adequate term to be applied. Art. 9/5 speaks about the “supra-national” 
functions of the members of the High Authority, and Art. 9/6 repeats 
again that the States agree to respect this “supra-national” character. 
Thus the term “supra-national” is first us('.d in connection with the 
Community not by theorists but by the Treaty itself. Indeed, the High 
Authority gives orders to the coal and steel industries and to trade 
enterprises of the six countries, it issues binding decisions, initiates, and 
applies sanctions against member States or enterprises, and its members 
exercise their functions in complete independence of the Slates. 

On the other hand, the Court has jurisdiction over appeals by the 
member States or by the Council for the annulment of the decisions 
and recommendations of the High Authority, and it may even annul 
the acts of the Assembly or of the Council. Thus the Court’s judicial 
supervision embraces the Assembly, the Council, and the High Authori¬ 
ty. Its jurisdiction is compulsory for the member States, and a dispute 
has to be submitted to it at the request of one of the parties without 
the necessary consent of the other party. Private persons may appeal 
to and appear before the Court. 

There is - as it may be seen - quite an elaborate system of inter¬ 
dependence between all the main institutions of the Community,^ since, 
in addition, the Assembly may compel the High Authority to resign, 
and, on the other hand, the Council fixes the Scilaries, allowances and 
pensions of the Members of the High Au thori ty, as well as of the m embers 

1 “The Schuman Plan Sovereign Powers of the ECSG,’’ AJIL, Vol. 47, 1953, 
pp. 189, 190, 195. ~ The ECSG publishes its Annual Reports every year; cf., c.g., 
the Fifth General Report on the Activities of the Community (April 9, 1956 - April 
13, 1957) in English and French versions, in order to see how extensively indeed 
these activities are carried out in the various territories of the member States. The 
Court of Justice of the ECSG publishes its own Reports. Gf. also: Jean de Richemont, 
Communaute EuropSenne du Charbon et de VAcier-La Cour de Justice^ Paris 1954; John 
Goormaghtigh, “European Coal and Steel Community,” in International Conciliation^ 
New York 1955, pp. 343-408. 

* According to Art. 7, the institutions of the Community are: High Authority, 
assisted by a Consultative Committee, Common Assembly, Special Council composed 
of Ministers, and a Court of Justice. 
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of the Court. The Court has such an extensive competence that some 
jurists w(!re inclined to speak about “a government of judges” within 
the Community. 

One of the principal co-s|X)nsors of the Treaty, Robert Schuman 
affirms that the expression “supra-national” corresponds to the valid 
reality, and that it characterizes the nature of the Community. In his 
opinion, the “supra-national” is located at an equal distance from both 
the inttTnational individualism, on the one side, and the federation 
of States on the other side.^ Albert Van Houtte, the Registrar (Greffier) 
of the Court of Justice of the ECSC, referring to Mr. Schuman’s opin¬ 
ions, believes that the Community is subjected to international law as 
are all agreements between governments, and ratified by the Parlia¬ 
ments, but the scope of the contracted obligations is such as to dem¬ 
onstrate that the Community goes far beyond the limits of international 
agreements. This may be seen “particularly in the sovereign powers 
- limited but real - which the Community exercises in the field of its 
competence, upon the production and market of coal and steel, as well 
as upon the physical and legal persons connected with them.” He 
recognizes that the member States deemed it indispensable to guarantee 
the respect for the delegation of sovereignty in the strict limits in which 
it was done especially in favor of the High Authority. Van Houtte 
asserts that the member States did not want the control over the le¬ 
gality of decisions to take the shape of a “government ofjudgcs,” and they 
did not want this control to paralyze the activities of the Community’s 
institutions. “The Court is an organ which regulates the compettmees, 
securing the institutional equilibrium established by the Treaty.” He 
finally expresses an opinion clearly in favor of the recognition of “the 
federal character of the Community.”^ 

We may try now to analyze the meaning of the term “supra-national” 
in contradistinction to “international.” It seems to this writer, that 
international law means supra-national law in the sense 
of its precedence over national law, of its superiority 
over national law. Some authors — as it was mentioned above - 
propose even to replace the term international law by that of supra¬ 
national law. It has already been submitted in this study that Natural 

\ Introduction to the book, by Paul Reuter, La CommunautS Eurofieerme du Charhon 
et de VAcier, Paris 1953. 

. * ha Cour de Justice de la CommunauteS Europ^enne du Charbon et de PAcier, 
in ^nuaire Europien — European T?arbook, published under the auspices of the Council 
of Europe Vol. 11, The Hague, 1956, pp. 183, 184, 187, 190. Ibidem, pp. 633-675 

and pamphlets: on European Integration, pp. 633- 
644; on ECSC, pp. 653-658,667-672; problems ofs? vereignty involved: pp. 672-673. 
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Law could be recognized as the only supra-national law from the point 
of view of its source. A body of rules, the creation, existence and abolition 
of which is fully independent of the will of the States upon which it is 
binding, would be a truly supra-national law without, however, abol¬ 
ishing the sovereignty of States, and their independence of any other 
power inside or outside their territories. From the point of view of inter¬ 
national law, federations (federal States) cannot be calU'd supra-national 
States or recognized as applying supra-national law, because a member 
State of a federation ceases to be a State under international law, and 
a subject of that law. 

The ECSC has some features of a federation, although not in the 
political field, but the Treaty cannot be recognized as being a more 
supra-national law than any other treaty. This is essentially a matter 
of the scope of an international agr eement which is involved here, and, 
consequently, of the extent to which the sovereignty of the States con¬ 
cerned is limited. One can readily affirm that in the case of the ECSCT, 
which is a most sple^tdid achievement of international cooperation^ sovereign 
freedom of the Parties to organize their affairs in the field of coal and 
steel production and trade is highly limited, and that substantial 
restriction is put upon their domestic jurisdiction. None the less, the 
fate of the Community still depends on the States which have created 
it. These States still have substantial means of control over all the 
institutions of the Community; they can make ineffective the stipu¬ 
lations of the Treaty as well as the sanctions involved. No political 
sanctions against the member States are provided for. 

One can say that every treaty operates under the clause pacta sunt 
servanda^ and that it can be sabotaged and denounced by one Party 
or abrogated by the common will of the Parties, cxiictly in the same 
manner as this can be done with the ECSCT. It seems that no difference 
whatsoever exists from the point of view of sources, execution, and actual 
duration between that Treaty and any other treaty, the provisions 
of which arc considered “only” as international and not as supra-na¬ 
tional. 

When speaking about supra-national organs, it is necessary to in¬ 
dicate whose organs they are, since an organ does not exist by itself. 
It seems to be inadequate to contend that the organs of an international 
organization arc or may be supra-national organs. An international 
body may endow its organs only with as much powers as the body itself 
has at its disposal, and not more, according to one of the rules of Roman 
law still universally valid that “nemo plus iuris in alium transferre 
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potest quam ipse habet.” A supra-national organ may be only an organ 
of a supra-national law. 

The ECSC is undoubtedly a regional international organization, or 
rather an international agency since it embraces only a fragment of 
the international relations of the States concerned, without political 
character, and is created for the purpose of the administration of com¬ 
mon matters in a strictly determined field. The Treaty is an internation¬ 
al and not a supra-national instrument; it creates an international 
agency with its organs (institutions) having the same international 
character as have the Community and the Treaty itself. 

A treaty as such cannot create anything supra-national. A pact of 
confederation creates a confederation, but the component States do 
not lost! their international personality and their independence; a con¬ 
federation is still an international organization. In contradistinction 
to the confederation, a federation is based upon a constitution having 
a character of an internal law; a previously independent State joining 
a federation loses for good its independence and its cliaracrter as a 
subjectof international law. 11 cannot legally abolish or quit the federation, 
any attempt to do so being considered by the municipal law of the feder- 
ation as a criminal and revolutionary action. There is nothing in the 
terminology of a body politic between an individual Stat(! and a feder¬ 
ation under present public law, and it does not seem necessary or even 
useful to introduce a new and confusing category of a “supra-national” 
body politic unless its specific legal features are or can be clearly deter- 
miiK'd. 

Those in favor of designating the ECSC as a supra-national organi¬ 
zation or “organ” point to the right of the institutions of the Community 
to administ('r directly some industrial and commercial affairs in the 
territories of the six States and to deal directly with enterprises and in¬ 
dividuals in these territories. This, however, does not seem to be a 
completely new clement in international relations. For instance, the 
various river commissions such as the International Commission of the 
Danube and the European Commission of the Danube which may be 
cited as particularly good examples,^ deal or dealt directly with people 
and the lower levels of territorial administration in the territories on 
both sides ot the river. The Straits Commission (Commission des De- 

^ Previously to the 1948 Belgrade Convention; afterwards the situation changed 
insofar as the matters of navigation on the Danube, treated before on the basis of 
the will and interests of the various independent States concerned, together with 
the Western Powers arc now exclusively within the competence of the Soviet bloc, 
and ruled by the Moscow instructions. 
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troits) established by the Treaty of Lausanne of July 24,1923 (abolished 
by the convention of Montreux of July 20, 1936), and its powers of 
administration and supervision of the passage through the Bosphorus 
and the Dardanelles, may serve as another example. Also the various 
Commissions of Government and Plebiscite (e.g. Upper Silesia, East 
Prussia), after the first World War, may be adduced here. All these 
international administrative bodies, although varying both in the 
purpose and scope of their powers and in their organization, have one 
common feature, namely that they eliminate to a certain extent the 
domestic jurisdiction of the territorial State on the basis of an inter¬ 
national treaty. Some of the international provisions of this kind submit 
only one of the Parties to the ri^spective treaty (e.g. treaties of Peace 
of 1919-1923) to restrictions on sovereignty; other provisions observe 
the equality of mutual rights and duties of the contracting Parties, as 
in the case of the European Coal and Steel Community. All those inter¬ 
national bodies, although often endowed even with some legislative 
power binding upon the territorial States, were never characterized 
otherwise than as international bodies, or, sometimes, as organs of the 
International Community. 

The term “supra-national” meaning something else than either 
Natural Law or international law (supra-national validity of its pro¬ 
visions) should - in the opinion of this writer - be eliminated from the 
vocabulary of international law in order to avoid one more termino¬ 
logical confusion. If it were used only to characterize an international 
situation in which international bodies arc authorized by a treaty of 
the Stales concerned to adminisUT a determined field of their internal 
affairs and to issue decisions binding upon the contracting Parties, the 
term could be mentioned in theory but with the awareness of its having 
no legal value in international law. However, it still would be confusing. 

Since international law does not exist within a federal State, the 
term “supra-national,” in the sense which is given to it by its inventors, 
would mean something between international law and its disappearance. 

The six above mentioned Western European countries have consist¬ 
ently proceeded toward their economic integration, which is supposed 
to be followed, sometime, by political integration in the form of a 
federal State. On March 25, 1957, at Rome, they concluded a Treaty 
establishing the European Economic Community, which provides for 
further important and indeed vital restrictions on the sovereignty of 
the Parties. The Community’s mission is - according to Art. 2 - by 



222 SOVEREIGNTY IN THE PRACTICE OF INTERNATIONAL LAW 


establishing a common market and gradually removing diffi renccs 
between the economic policies of Member States, to promote throughout 
the Community the harmonious development of economic activities, 
continuous and balanced expansion, increased stability, a more rapid 
improvement in the standard of living and closer relations between 
Member States. The action of the Community shall include (Art. 3) 
among others: (a) the removal of customs duties, as between Member 
States, and of quantitative restrictions on the importation and expor¬ 
tation of goods as well as of all other measures with equivalent effect, 
(b) the establishment of a common customs tariff'and a common com¬ 
mercial policy towards States outside the Community, (c) the abolition, 
as between member States, of obstacles to the free movement of persons, 
services and capital, (d, e) the inauguration of a common agricultural 
and transport policy. Paragraph (h) of that same summarized Art. 
3, stipulates the removal of differences in national laws so far as is neces¬ 
sary for the operation of the common market. 

The Treaty is an extensive instrument containing 248 Articles, only 
several of which will be referred to below for the purpose of this study. 
The European Economic Community (EEC) has the following organs 
(institutions): the Assembly, the Council, the Commission, the Court 
of Justice, and besides them an Economic and Social Committee with 
advisory functions. 

The Assembly is composed in a manner identical to the composition 
of the Assembly of the ECSC, and it enjoys the analogous powers of 
decision and supervisison conferred upon it by the Treaty (Art. 137). 
The number of delegates is fixed as follows: Belgium-14, Francc-36, 
Germany-36, Italy-36, Luxembourg-6, Netherlands-14, (Art. 138/2). 
The Assembly, as a rule, takes its decisions by an absolute majority 
of the votes cast (Art. 141). It has the same power as the Assembly 
of the ECSC to vote a motion of censure in respect to the Commission 
(Art. 144). 

The Council has a broader power than the ECSC Council. It is 
responsible for coordinating the general economic policies of Member 
States, and it exercises powers of decision. It is also composed of repre¬ 
sentatives of the Parties, each government appointing to it one of its 
members (Art. 146). In the case of Council decisions requiring a pre¬ 
scribed majority, the votes of its members shall be weighed as follows: 
Belgium-2, Francc-4, Germany-4, Italy-4, Luxembourg-1, Nether¬ 
lands-2 (Art. 148/2). The budget of the personnel of the Commission 
and the Court also depends on the Council (Art. 154). 
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The Commission supervises the application of the provisions of the 
Treaty, formulates recommendations and opinions, enjoys independent 
powers of decision, and takes part in the preparation of decisions by 
the Council and Assembly; it also exercises the powers conferred on 
it by the Council, with a view to the execution of the rules laid dowm 
by the latter (Art. 155). The predominant character of the Council 
wTlhin the EEC is also established by several other provisions of the 
Treaty. The ministers direct the Community to a greater extent than 
within the ECSG where the High Authority is considered as the main 
directing body. The Commission is composed of nine members (x\rt. 
157/1), appointed by agreement between the governments of the 
Member States (Art. 158/1). 

No “supra-national character” cither of the Commission or of the 
Council is mentioned; thus the monopoly of “having” such a character 
belongs, until now, exclusively to the High Authority of the ECSC; it 
would be profitable, for the conception of international law w^hich is 
still dominant in theory and practice, if the High Authority maintained 
this monopoly. 

The organization of the Court is similar to that of the ECSC. Besides 
its other extensive powers, the Court may review the legality of the 
decisions of the Council and of the Commission (Art. 173/1); individuals 
or corporations have the right to appeal to the Court under the same 
conditions as those provided for a member State, the Council or the 
Commission (Art. 173/2). There is even a possibility of appeal from 
decisions of national tribunals to the Court (Art. 177/3, 4). 

The EEC enjoys legal p(!rsonality to the same extent as the ECSC. 
No provision concerning the duration of the Treaty is mentioned, 
which means that it is unlimited, and that each Party may denounce 
the Treaty under the respective general provisions of international 
law.^ 

On the same day, March 25, 1957, a second treaty was solemnly 
signed by representatives of the six countries on the Capitol of Rome. 
It is the lV(*aty establishing the European Atomic Energy Community 
(EURATOM). The Community’s mission is to contribute towards 
raising the standard of living in member States and towards promoting 
commercial exchanges with other countries by establishing the con¬ 
ditions necessary for the rapid development and growth of nuclear 
industries (Art. 1/2). The organs are - as in the EEC - the Assembly, 
the Council, the Commission, and the Court of Justice. The Council 
^ Gf. Provisional English text of the Treaty in AJIL, Vol. 51 1957, pp. 865 ff. 
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and the Commission are assited by an Economic and Social Council 
exercising advisory functions (Art. 3/1, 2). The number of delegates 
to the Assembly is the same as in the EEC (Art. 108), and the votes 
of the Members of the Council are also weighed in the same way 
(Art. 118/2). The powers of those organs arc determined in a manner 
analogous to the EEC. Individuals and corporations may also appeal 
under this Treaty to the Court against decisions of which they are the 
object and against decisions which, although in the form of regulations 
or decisions addressed to another individual or corporation, are never¬ 
theless of direct concern to themselves (Art. 146/2). 

The Treaty contains 225 Articles and several annexes. Its duration 
is unlimited. Neither the functions of the Council nor those of the 
Commission are determined as supra-national.^ 

The Assembly and the Court of Justice arc to be the same for the 
three European Communities, as mentioned above. To this end a 
special convention amends the Treaty of the ESC. The Economic and 
Social Council will serve only the Economic and the Atomic Energy 
Communities,2 By December 5, 1957, both treaties were approved for 
ratification by the Parliaments of all six countries. 

Great Britain remains outside the above mentioned three Com¬ 
munities. However, on May 1, 1957, it presented to the fifteen nation 
Council of Europe a plan for a single Parliament embracing all the 
Atlantic Pact Countries, including the USA and Canada. The Parlia¬ 
ment would have direct relations with the North Atlantic Treaty 
Organization, the Western European Union, the Organization for 
European Economic Cooperation and the European Confenmee of 
Ministers of Transport. The Parliament would succeed the present 
European consultative assemblies,® 

^ Provisional English text, ibidem^ pp. 955 ff.; a definitive English text of both 
Treaties published by the Interim Committee for the Common Market and EURA- 
TOM, Brussels, 1957. 

2 Gf. JV. T. T., March 26, 1957, p. 12: Unofficial Summaries of European Common 
Market and Nuclear Energy Pool, Paris, March 25, 1957, Part V. 

® This so-called “Grand Design” (following the title “Le Grand Dcssein du 
Roi Henri IV” of France) was presented by David Ormsby-Gore, British Minister 
of State for Foreign Affairs. Cf. N, T’.T,, May 2, 1957: “Britain Proposes Joint Cham¬ 
ber for Atlantic Pact Nations.” -- Under this plan, the new Assembly would not re¬ 
place national Parliaments, but it would unite the existing European assembles. Cf. 
jV.F.7'., April 30, 1957, editorial “Britain’s Grand Design”: “Thus far, however, 
this British plan has been greeted with less than enthusiasm in both the United 
States and Europe. For one thing, it takes more territory than appears practical at 
this time. But what the Europeans mainly object to is that it is based on the British 
idea of mere “association” between sovereign nations, as is the Commonwealth, 
while the C^ontinent favors the idea of federation, and has made substantial progress 
in that line. The “good Europeans” on the Continent feel, therefore, that as a replace- 
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Finally, it should be pointed out that an international personality 
for the EEC is clearly implied in Art. 238 of the Treaty. The EEC 
may conclude with an outside State, a union of States or an international 
organization, agreements creating an association characterized by 
reciprocal rights and obligations, joint action and special procedures 

(p. I). 

Article 101/1 of the EURATOM treaty authorizes the Community 
to enter into agreements or conventions with an outside State, an inter¬ 
national organization or a national (sic!) of an outside State. 


ment for existing and growing supranational institutions, the new British proposal 
would set back the clock of progress toward the goal of a United States of Europe.” 

On the margin of the interesting contents of this editorial, it may be noted that the 
term “supranational institutions” has apparently started to take roots in the vocabu¬ 
lary of political writers. It therefore seems all the more advisiable for international 
lawyers to explain the actual legal meaning of that term. 



CHAPTER VI 


EQUALITY AND OTHER FUNDAMENTAL 
RIGHTS OF STATES 

1. FUNDAMENTAL RIGHTS OF STATES 

Vattel is generally considered as the author whose conception of the 
so-called fundamental rights of States exercised a strong influence on 
jurists, statesmen, and politicians during the last two centuries. After 
him, many publicists in the eighteenth and the nineteenth centuries 
felt it their duty to disclose some new fundamental rights of States 
without which a Stale could not exist as a subject of international law. 
However, aln^ady at the beginning of our century, an important 
division could be established between publicists who consider funda¬ 
mental rights essential for the existence^ of a State, on the one hand 
and, on the other, those publicists for whom the fundamental riglits 
are simply the foundation of international law or fundamental principles 
of that law. I hc first category of publicists maintains that the funda¬ 
mental rights are absolute, inalienable, inviolable, which the State 
itself can either renounce or change without harming its essential in¬ 
terests or even without its self-annihilation and disappearance as a 
State under international law. The absolute character of the funda¬ 
mental rights was stre^ssed with the utmost insistence by the partisans of 
the doctrine of the absolute sovereignty of States. 

The modern doctrines mention many rights of States, but they try 
to reduce the number of those rights which should be recognized as 
fundamental. Most writers agree to recognize the following five rights 
of States as fundamental: 1) the right to self-preservation, 2) the right 
to independence, 3) the right to equality, 4) the right to respect, 5) the 
right to international commerce. 

Fillet, the great French publicist, quotes those five rights and ascer¬ 
tains that they may be found in the background of all doctrines dealing 
with fundamental rights, but as for himself, he thinks that they could 
be reduced to two rights, namely, the right to sovereignty, and the 
right to participate in international commerce.^ Fillet’s contemporary 

* Op, cit,, 1898, pp. 68, 239. 
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at the Paris Faculty of Law, Fauchille, sees in the right to existence 
the only basic right from which other rights stem, namely the rights 
to self-preservation and to liberty. The right to self-preservation (droit 
dc conservation) implies the rights to perfectibility, defense and security. 
From the right of liberty stem the rights to sovereignty and independ¬ 
ence, and from the right to sovereignty stem the rights to territory, 
to legislation, to jurisdiction, to making treaties, to war, to free com¬ 
merce. However, the right to existence is the only one really fundamental 
~ Fauchille asserts.^ 

Some authors consider also the balance of power (the political equi¬ 
librium) as a fundamental right of States; we will touch upon this 
question later. Some others claim that there is a fundamental right of 
necessity, or a geopolitical right, and so on. Indeed, there is a true deluge 
of fundamental rights. The alleged right of necessity or the geopolitical 
right was already discussed in connection with the German nationalist 
doctrine. 

It seems that the assertion according to which there exists a fundamen¬ 
tal right to independence, is not consistent with the dominant con¬ 
ception of international law. It may be readily claimed that a nation 
which has not its own State has the right to independence and to self- 
determination, and eventually to create its own sovereign State. How¬ 
ever, a State: under international law is a body politic, which is 
sovereign and independent. It is then rather artificial to say that the 
State has the right to something which is already an integral part of 
the State. If we admit, for example, that a human person is a being 
endowed with an immortal soul, it would not be reasonable to speak 
about the right of man to a soul, since without this soul he would not 
be a human being, but a different creature. Without sovereignty (in¬ 
dependence) a State would not be a State from the point of view of 
international law, but something else, a different body politic. It is, 
therefore, submitted that the expression ‘"fundamental right of the State 
to independence (or sovereignty),” should be replaced by the right of 
the independent State to preserve its independence (or sovereignty), 
or simply by the right to self-preservation. 

The right to respect for the State’s dignity, institutions, authori¬ 
ties, territorial integrity, legislation, is generally mentioned among 
the fundamental rights, but it seems that it is covered already by the 
right to self-preservation, i.e. that it is subordinate to the latter as to 
a fundamental right. If a foreign State infringes the right to respect of 

^ Traitii t. I, premiere partie, op. ciL, p. 408. 
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a State in such a degree as to endanger the latter’s existence as an 
independent State, the fundamental right to self-preservation is in* 
voJved therein. Infringements of lesser importance do not endanger 
the foundations of an independent State, and, therefore, do not violate 
any fundamental right of the State, since this State can bear those 
violations without diminishing its own legal independence. The right 
to respect is very important, particularly in the field of private inter¬ 
national law, since it implies the right to the nxognilion of the State’s 
legislation, especially in matters concerning the personal status of the 
State’s citizens abroad. This right is largely based upon reciprocity of 
States in their intercourse. 

The right to international commerce or to international intercourse, 
connected with the ever growing economic and political interdepend¬ 
ence of States might be considered as a fundamental right of the State 
insofar as a State, cut off' from the necessary communications with its 
neighbors, and, through the territories of its neighbors from other 
countries, could be economically strangled. As was mentioned above, 
Vitoria already considered the right to commerce in the broad sense of 
international intercourse, as one of the essential principles of internation¬ 
al law. We cannot dwell upon this problem, wliich would require a 
special study in order to be adequately presented; it is closely related 
to the problem of sovereignty, since, in principle, the right of a State 
to open or to close its frontiers, to enter into or refrain from relations 
with other States is inherent in its sovereignty. Professor Dupuis’s 
reasonings (ut supra) may be recalled in this connection. It seems, 
moreover, that the right to international commerce may also be derived 
from the fundamental right of self-preservation. 

The right to equality, closely connected with a State’s sovereignty 
will be discussed below. This right could also be deduced from the right 
to self-preservation, since without equality there is no sovereignty and 
independence of a State, i.e., there is no State in the sense of inter¬ 
national law. Howt^ver, the problem has an ever-increasing im¬ 
portance and scope in present international relations. There is the 
nec(!ssity of determining the extent to which equality is inseparably 
tied up with sovereignty and with the very existence of a State under 
international law, and by the same token there is the necessity of ascer¬ 
taining what kind of equality may be recognized as the object of a 
fundamental right of a State. 

The theory and practice of international law during the last four 
decades rightly connect the rights of States with the respective duties 
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of States. The above mentioned Declaration of the American Institute 
of International l.aw of January 6, 1916 stresses, in its Para. V, that 
“Every nation entitled to a right by the law of nations, is entitled to 
have that right respected and protected by all other nations, for right 
and duty arc correlative, and the right of one is the duty of all to ob- 

2. DECLARATIONS OF RIGHTS AND DUTIES OF STATES 
The above quoted Declaration docs not use the expression “fundamen¬ 
tal rights of States.” How('ver, since a States has hundreds of various 
rights stemming from other rights, it is obvious that the Declaration 
takes into account only those few rights which constitute the top of 
the pyramid of rights. I'he omission of the adjective “fundamental” 
may also facilitate ihc introduction of some changes into the hierarchy 
of rights. What is today generally considered as a fundamental right 
of a State, without which it would not be able to exist as a States under 
international law, may to-morrow appear as a right properly subordi¬ 
nate to a right of a higher order, involving a corresponding duty of a 
higher order. The rights of States invoked in the Declaration are the 
following ones: 

I. The right to exist and to protect and to conserve the State’s 
existence; 11. the right to independence in the sense that the State has 
the right to the pursuit of happiness and is free to devcJop itself without 
interference or control from other States, provided that in so doing, 
it does not interfere with or violate the rights of other States; III. the 
right to equality; every State is in law and before law the equal of every 
other State belonging to the society of States; IV. the right to exclusive 
jurisdiction; every State has the right to territory within defined bounda¬ 
ries and to exercise exclusive jurisdiction over its territory, and all 
persons whether native or foreign found therein; V. the right to have 
the State’s rights - to which it is entitled by the law of nations - respected 
by all other States. 

The right ot independence as defined by Para. II of the Declaration 
could be rather called the right to free and legitimate development, 
otherwise its mentioning would be redundant, since Para. I already 
speaks about the conservation of the Stale’s existence, that means of 
its independence. Para. VI of the Declaration apparently expresses the 
belief that it is the right and duty of States to understand the scope 

^ Cf. Korowicz, o/». «/., pp. 64- 97; see also the presentation of the general problem 
of fundamental rights in most textbooks. 
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and validity of international law in one and the same way. It states 
that “international law is at one and the same time both national and 
international: national in the sense that it is the law of the land and 
applicable as such to the decision of all questions involving its principles; 
international in the sense that it is the law of the society of nations and 
applicable as such to all questions between and among the members 
of the society of nations involving its principles.” 

It is quite an orginal idea to include such a provision in a Decla¬ 
ration of the rights and duties of States. The Declaration as a work 
of outstanding American publicists is still largely quoted in inter¬ 
national literature.^ It influenced the wording of the Declaration of 
the International Juridical Union (Union Juridique Internationale) of 
1919 in what concerns the meaning of “independence.” Art. 2 of the 
latter states that the State is independent. The independence of a 
State has to be understood in the sense that the State may freedy develop 
itself without the right of another State to interfere, by its own authority, 
in the exercise by the State of its activities either inside or outside its 
territory. It is again the right to free development. 

From among the many projects and draft declarations concerning 
the rights and duties of States,^ let us only examine the Declaration on 
Rights and Duties of States voted by the International Law Commission 
on June 1949. It speaks about the following rights of States: 

1) the right to independence and hence to exercise freely, without 
dictation by any other State, all its legal powers, including the choice 
of its own form of government; 2) the right to exercise jurisdiction over 
the State’s territory and over all persons and things therein, subject 
to the immunities recognized by international law; 3) the right to 
equality in law with every other State. The Declaration is composed 
of 14 Articles, four of which (1,2, 5, 12) deal with rights, and the remain¬ 
ing deal with duties of States. Article 12 provides that every State has 
the right of individual or collective self-defense against armed attack. 

Among the duties of States as formulated in that Draft Declaration, 
the most important seem to be: a) the duty to refrain from intervention 
in the internal or external affairs of any other State (Art. 3); b) the 
duty to treat all persons under the State’s jurisdiction with respect for 
human rights and fundamental freedoms, without distinction as to 

' The Declaration always uses the term “nation” when speaking about the State; 
for clarity’s sake, the term “State” was used above by thLs writer, when summarizing 
the Declaration. 

* Cf. e.g., The International Law of the Future, op. cit., where Principles 1-4 speak about 
the duties rather than about the rights of States. 
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race, sex, language or religion (Art. 6); c) the duty to settle international 
disputes by peaceful means (Art. 8), to refrain from resorting to war 
as an instrument of national policy (Art. 9), and to refrain from recog¬ 
nizing any territorial acquisition by another State acting in violation 
of Article 9^ of the Declaration (Art. 11); d) the duty to carry out in 
good faith the State’s obligations arising from treaties and other sources 
of international law; the State may not invoke provisions in its consti¬ 
tution or its laws as an excuse for failure to perform this duty (Art. 13). 
The controversial Article 14 has already been mtTitioned before; it is 
the only one wheri^ the “sovereignty” of States is mentioned in connec¬ 
tion with the alleged “principle that the sovereignty of each State is 
subject to the supremacy of int(‘rnational law.” It seems that the 
wording of this Article may be recognized as being controversial not 
only from the point of view of the Soviet doctrine of quasi-absolute 
sovereignty but also from the viewpoint of the advocates of the tradition¬ 
al doctrine of international law.'*^ It seems that the wording: “...is 
subject to the supremacy of customary international law or of the con¬ 
ventional law to which the State is a party,” would eliminate the fears 
of many States that provisions of international law exclusively created 
by foreign countries might be imposed upon the country concerned. 

The Declaration still remains a project, which did not proceed along 
the way to becoming a provision of positive law until 1958.^ It may 
therefore be considered only as representing a conception of inter¬ 
national law held by a body of “the most highly qualified publicists 
of the various nations.” The Draft Declaration does not use the ex¬ 
pression “fundamental rights” but in the last paragraph of its Preamble 
it states that “it is desirable to formulate certain basic rights and duties 
of States in the light of new developments of international law and in 
harmony with the Charter of the United Nations.” The adjective 
“fundamental” has been replaced by “basic” which may mean the 
same thing. The drafters recognize then that there are some basic 

^ Art. 9 stipulates: Every Stale has the duty to refrain from resorting to war as 
an instrument of national policy, and to refrain from the threat or use of force against 
the territorial integrity or political independence of another State, or in any other 
manner inconsistent with international law and order. 

^ The Declaration was adopted by 11 votes to 2, M. O. Hudson opposing Art. 6, 
and the USSR representative, Korccki, presenting a scries of fundamental objections 
against the whole Declaration. See, I^ouis B. Sohn, Basic Documents of the UN, Brooklyn 
1956, p. 27. 

* Only eleven comments by States were received by the UN until September 
1951, and the General Assembly decided “to postpone for the time being consideration 
of the draft ... until a sufficient number of States have transmitted their comments 
and suggestions...” (Res. 596 (VI) Dec. 7, 1951), cf. Sohn, ibidem, p. 29. 
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(fundamental) rights and duties of States, but they do not mention 
them as “fundamental principles” of international law. It seems, how¬ 
ever, that the interconnection between these “basic” rights of States, 
and the fundamental principles of international law should be stressed 
in one way or another. Independence of States is a principle of inter¬ 
national law rather than a basic right of States, the basic right being 
only the preservation of independence. International law, on 
other hand, not only recognizes a body of basic rights, but is based 
upon it. Replacing the concept of fundamental rights of States by that 
of fundamental principles of international law embracing those rights, 
would mean clianging those subjective rights into an obje ctive law, 
and would be substantially consistent wdth the practice of international 
law as w^ell as with the dominant theory. For example, Art. 2 of the 
United Nations Charier docs not speak about the basic rights and duties 
of the Member Stales, but enumerates six principles, in accordance 
with which the Organization and its Members shall act. The first 
principle is that “The organization is based on the principk; of the 
sovereign equality of all its Members.” 

The most elaborate body of provisions of positive inter national law 
determining the fundamental rights and duties of States may be found 
in the Charter of the Organization of American States signed at Bogota 
on April 30, 1948 (in force since December 13, 1951). It was preceded 
by several statements of In ter-American Conferences before the Second 
World War to which the C^hartcr refers. I’he Act of Chapultepec of 
March 8, 1945 (entered into force the same day) contains also some 
pro\dsions concerning the subject. Its Preamble states that “The recog¬ 
nition that respect for the personality, sovereignty, and ind<q:)cndence 
of each American State constitutes the essence of international order 
sustained by continental solidarity which historically has been express¬ 
ed and sustained by declarations and treaties in force (Eighth Inter¬ 
national Conference of American States).” The Preamble further states 
(b) that to the principles of American International Law belongs the 
condemnation of intervention by one State in the internal or external 
affiiirs of another (Seventh International Conference of American 
States 1933, and Inter-American Conference for the Maintenance of 
Peaci^, 1936). The following rights are declared in Part I of the Act of 
Chapultepec: 1) all sovereign States are juridically equal among them¬ 
selves; 2) every State has the right to respect of its individuality and 
independence on the part of the other members of the international 
community. Quite correctly - in this writer’s opinion - there is no 
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niention about a “right to independence” but only about the right to 
respect for the independence inherent in the concept of the State.^ 

The Bogota Charter in its Chapter II (Principles) states that the 
American States “reaffirm the following principles”: Twelve principles 
are subsequently listed, which in substance embrace a series of both 
rights and duties of States (Art. 5), combined in a most logical manner. 
Chapter III carries the title “Fundamental Rights and Duties of States”; 
the traditional (for the two last centuries) expression is then used. This 
Chapter contains fourteen Articles (6-19) which may be summarized 
as follows: States are juridically equal, enjoy equal rights and equal 
capacity to exercise these rights, and have equal duties. The rights of 
each State depend not upon its power to ensure the exercise thereof 
but upon the mere fact of its existence as a person under international 
law (Art. 6). Every States has the duty to respect the rights enjoyed by 
every other Slate in accordance with international law (Art. 7). “The 
fundamental rights of States may not be impaired in any manner 
whatsoever” (Art. 8). The political existence of the State is independent 
of recognition by other Slates (Art. 9, 10). The right of each State to 
protect itself and to live its own life docs not authorize it to commit 
unjust acts against another State (Art. 11). The jurisdiction of States 
within the limits of their national territory is exercised equally over all 
the inhabitants, whether nationals or aliens (Art. 12). Each State has 
the right to develop its cultural, political and economic life freely and 
naturally. In this free development, the State shall respect the rights of 
the individual and the principles of universal morality (Art. 13). The 
faithful observance of treaties is claimed (Art. 14). 

Articles 15-17 deal with the problem of intervention. No State or 
group of States has the right to intervene, dir(!ctly or indirectly, for 
any reason whatever, in the internal or external affairs of any other 
State. This principle prohibits not only armed force but also any other 
form of interference or attempted threat against the personality of the 
State or against its political, economic, and cultural elements (Art. 15). 
No State may use or encourage the use of coercive measures of an 
economic or political character in order to force the sovereign will 
of another State and obtain from it advantages of any kind (Art. 16). 

^ Text in M. O. Hudson, International Legislation^ vol. TX, p. 283 ff. Of. Convention 
on Rights and Duties of States, Montevideo, Dec. 26, 1933; Arts 4-11 repeated in 
the Bogota Charter; Hudson, Ini. Leg.. VI, pp. 620 IT. Cf. also Additional Protocol 
relative to Non-Intervention; Buenos Aires, December 23, 1936, Art. 1: “The High 
Contracting Parties declare inadmissible the intervention of anyone of them, directly 
or indirectly, and for whatever reason, in the internal or external affairs of the Par¬ 
ties.” Ibidem^ pp. 626 ff. 
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The territory of a State is inviolable; it may not be the object, even 
temporarily, of military occupation or of other measures offeree taken 
by another State, directly or indirectly, on any grounds whatever. No 
territorial acquisitions or special advantages obtained either by forex 
or by other means of coercion shall be recognized (Art. 17). The Ameri¬ 
can States bind themselves not to have recourse to the use of force, 
except in the case of self-defense in accordance with existing treaties 
or in fulfillment thereof (Art. 18). Measures adopted for the maintenance 
of pcac(‘ and security in accordance with existing treaties do not con¬ 
stitute aviolationof the principles set forth in Articles 15and 17 (Art. 19). 

Chapters II and III of the Bogota Charter may be rightly recognized 
as a body of fundamental principles of international law, as valid in 
practice at the present time, and as accepted by the dominant theory. 
Thcrc^fore, it was deemed proper to quote their provisions in some 
detail. Chapter III invokes the following fundamental rights of States: 
1) juridical equality; 2) right to have the Slate’s rights respected; 
3) right to political existence; 4) right to self-preservation; 4) right to 
free development; 5) right to inviolability. It seems that also in this 
case those fundamental rights could be reduced to: a) the right to 
self-preservation and legitimate free development, and b) the right to 
equality. The first right is composed of two elements, one of which 
(self-preservation) is static, the other of which is dynamic, and both of 
which are strictly interconnected in the life of an independent State. 

3. DUTY OF NON-INTERVENTION 

The prohibition of intervention in the internal afl'airs of a State by 
another State or States is now a firmly established principle of inter¬ 
national law as well as is the right of a Stale to non-intervention in 
its affairs by other States. Many provisions of multilateral treaties and 
draft declarations or conventions have already been quoted. The classi¬ 
cal intervention consisting in the use of armed forces or in the threat 
of using them by one State against another in order to compel it to 
yield to the demands of the former, is condemned in the theory and 
practice of international law. However, an interference in the internal 
matters of a State by an international organization without using ma¬ 
terial pressure, or an intervention by that organization inside the 
territory of a State in order to enforce a rule of international law are 
not prohibited if they are consistent with specific international pro¬ 
visions. On the other hand, much discussion in international literature 
centers on the problem of the so-called intervention for reasons of 



EQUALITY AND OTHER FUNDAMENTAL RIGHTS 


235 


humanity (Intervention d’humanite), which some authors condone. 

The meaning of intervention as mentioned in Article 2/7 of the UN 
Charter has already been discussed. As for the prohibition of inter¬ 
vention by using armed forces, dangerous threats or any kind of material 
pressure, we may add to the previously quoted texts the statement on 
this subject by the International Court of Justice in the Corfu Channel 
case. The Court slated that it can only regard the alleged right of inter¬ 
vention as the manifestation of a policy of force, which, in the past, 
has given rise to most serious abuses and which cannot, whatever be 
the present defects in international organization, find a place in inter¬ 
national law. Intervention is perhaps still less admissible - the IQJ 
continues - in the particular form it would take here; for from the nature 
of things, it would be reserved for the most powerful State, and might 
easily lead to perverting the administration of international justice it¬ 
self.^ 

Speaking about intervention for reasons of humanity, one can refer 
to ancient authors as well as to the founders of the science of internation¬ 
al law. Grotius and Pufendorf taught that a sovereign has the right to 
resort to arms in order to punish tlu' State's which violate' Natural Law 
by treating the inhabitants of their territories with cruelty. Vattel af¬ 
firmed that every foreign Power has the right to assist an oppressed 
people wdiich asks for its help.^ The doctrine of the nineteenth century, 
on the contrary, condemns intervention for reasons of humanity as it 
condemns all intervention under whatever form or pretext. This was 
a reaction against the interventionist policy of the Holy Alliance; the 
principle of non-intervention was claimed iis one of the fundamental 
principles of international law and relations. The great philosopher 
Emmanuel Kant also deemed it necessary to state, in Article 5 of his 
Project of Perpetual Peace, that “No State should interfere by force in 
the Constitution or in the government of another State.’'^ The partitions 
of Poland (1772-1793-1795) were carried out under the pretext 
(among others), that Russian-orthodox peopU*, as well as the Protes¬ 
tants in Poland, had to be protected against persecutions about which 
the people concerned did not know themselves. 

Terenzo Mamiani, the leader of the Italian non-interventionist 
School claimed that the actions and crimes of a people inside the limits 

^ I'he Corfu Channel Case, Merits, Judgment of April 9, 1949, ICJ Reports 1949, 
p. 35. 

® Op, cit., t. I, pp. 298, 304. 

* Op, cit,, 1795: “Kein Staat soil sich in die Verfassung und Regicrung eines anderen 
Staates gewaltthatig einmischen.” 
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of its territory do not infringe upon the rights of others and do not con¬ 
stitute any grounds for intervention. According to Pradier-Fociere, no 
act of inhumanity, as criminal as it may be, can justify intervention by 
a foreign State, because nobody may make himself a judge of other 
persons’ conduct.^ Bonfils also attacks any form of intervention; he 
claims that all States have the duty to refrain from intervention, and 
that the alleged right of intervention was invented only in order to 
hide, under subtle reasonings, true attempts by the strong States 
against the weak States.^ In the same way, Despagnet rejects inter- 
v(*ntion against a government which in the exercise of its sovereignty 
violates human rights. This kind of intervention - he writes - as well 
as any other cannot be admitted; otherwise, opportunitic^s would be 
given for all possible abus(\s and for undermining completely the respect 
for the sovereignty of States under the pretext of protecting the interests 
of the population.^ 

Yepes stresses that the principle of non-intervention is like a red 
thread which passes through the whole history of the New^ World, and 
particularly of Latin America. This principle is to a certain extent a 
birth certificate of Latin-American nations - Yepes writes,'* The 
Monroe Doctrine was also inspired by the same idea.*^ 

The Draft Act Relating to the Definition of Aggression, elaborated 
by th(' Ckmfcrcnce on Disarmamimt in Chmeva (Report May 24, 1933) 
and based upon the Soviet project of the definition of aggression, pro¬ 
vides in Art. 2 that no political, military or other considc'ration may 
ser\’c as an excuse or justification for aggression. An armed intervention 
in the territory of a foreign State is one of the tyj)ical forms of aggres¬ 
sion, which - according to the Annex to Art. 2 of that draft - cannot 
be justified by the political, economic, or so(’ial structure, alleged de¬ 
fects in administration, disturbances due to strikes, revolutions, counter¬ 
revolutions or civil war within the territory of that State.® 

There are, however, many authors who contend that human beings, 

* Pradier- op. cit., t. 1, p. 663: Mamiani, I)i un rmovo diritto pubblko europeo, 

Turin 1860. 

® Op. cU.., p. 155. 

® Cours de droit international public^ 1910, p. 258. 

* Op. cit., pp. 51 If. 

^ The problem is thoroughly examined in Thomas and Thomas, Non-Intervention - 
'fhe Law and its Import in the Americas., Dallas 1956. 

* T he provisions of that draft were included into the Convention of Definition 
of Aggression signed in London, on July 3, 1933 by Afghanistan, Esthonia, Iran, 
Latvia, Poland, Rumania, lurkey and the USSR; it was followed by several other 
conventions of‘ the same kind; texts in M. O. Hudson, International Legislation, pp. 
410 flf. 
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maltreated by the governments of their countries should be protected 
by means ol intervention by foreign States, e.g., Fiore, Bluntschli, and 
especially Arntz,^ Fillet,^ and Antoine Rougicr.^ After the First World 
War, the advocates of intervention for reasons of humanity, taking 
into account all the dangers of interference by one State in the internal 
affairs of another, even under the most noble and generous pretexts, 
endowed only the League of Nations with the right of intervention. 
Article 2 of the Minorities Treaties and Declarations imposed upon 
Central, South-Eastern, and North-Eastern European countries 
provided that a State under obligations concerning the international 
protection of minorities, “undertakes to assure full and complete 
protection of life and liberty to all inhabitants ... without distinction 
of birth, nationality, language, race or religion.” International sanc¬ 
tions, however, were provided only in relation to inhabitants who were 
citizens of the respective State and belonged to a racial, linguistic or 
religious minority. Mandelstam and Dumas are among the publicists 
of the inter-War period who present the most elaborate reasons for 
the international protection of the rights of man.^ 

4. INSl’ANCES OF DISGUISED INTERVENTION 

International obligations in the field of the protection of minorities 
after the First World War were contained in the special Minorities 
Treaties concluded with Poland, Czechoslovakia, Jugoslavia, Rumania 
and Greece, or in special chapters of the Peace Treaties with Austria, 
Hungary, Bulgaria, and Turkey, or in the legally binding Declarations 
deposited with the League of Nations (at the moment of their admission) 
by Albania, Finland, Esthonia, l^atvia, Lithuania and Iraq. The 
territories of Upper-Silesia and Klajpeda (Memel) were submitted 
to international protection of minorities under additional agreements. 

^ Rev, de Droit International el de Leg. Comp., 1876, p. 675 fT. 

® “Le Droit International Public,” in Rev. de Droit hit. Public, 1894, pp. 13, 19. 

® “La th^orie de Pintervention d’humanite,” RGDIP, 1910. 

Andre M. Mandelstam, “La protection internationale des droits de Phomme,” 
Hague Rec., vol. 38, 1931; Jacques Dumas, “La sauvegarde internationale des droits 
de Phomme,” Hague Rec.. vol. 59, 1937. Cf. also for intervention in general: Hodges, 
The Doctrine of Intervention. Princeton 1915; Charles Martin, The Policy of the US as 
Regards Intervention, New York 1921; H. Mosler, Die Intervention irn Volkerrecht, Berlin 
1938; P. B. Potter, “L’intervention en droit international moderne,” Hague Rec., 
Vol. II, 1930, pp. 611 AT.; E. C. Stowell, “La theorie et la pratique de Pintervention,” 
ibidem, II, 1932, pp. 91, ff.; T. Komarnicki, op. cit. Cf. also: Quincy Wright, “The 
Legality of Intervention Under the UN Charter,” in Proceedings of the ASIL, Washing¬ 
ton 1957, pp. 79 fT.; Ernesto Dihigo, “Legality of Intervention Under the Charter 
of the OAS,” ibidem, pp. 91 ff.; Martin B. Travis Jr., “Collective Inter\^cntion b> the 
OAS,” ibidem, pp. 100 ff. 
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The idea of the international protection of minorities was to eliminate 
the protection of minorities by individual States, in order to avoid the 
sinister lessons of the past, in which Russia considered itself as protector 
of the Orthodox people in the Moslem countries and in Poland, Prussia 
“assumed’' the protection of the Protestants; from the sixteenth to the 
eighteenth century, France was considered as the legitimate protector 
of Catholics in countries under the rule of the sultan of Constantinople. 
For Russians and Prussians the protection of religious minorities 
served as a classical pretext for military interventions in foreign coun¬ 
tries and for interference in the relationship between a foreign State 
and its citizens.For example, under that pretext, Russia and Prussia parti¬ 
tioned Poland and Russia made several wars of conquest against "1 urkey. 

Interference by one State in tin* relationship between anotln'r 
State and its citizens is universally considered today as a flagrant in¬ 
fringement of the State’s sovereignty (domestic jurisdiction), and is 
strictly prohibited by international law. Statesmen and publicists, 
therefore, are in favor of the protection of human rights and fr(!edoms 
by means of interference (even of intervention, if necessary) exclusively 
by an international organization, previously by the League of Nations, 
today by the United Nations. 

The famous Article 12 of the Minorities Treaties and Declarations 
stipulated that a State under respective obligations, agrees that the 
provisions of those international instruments, so for as they affect 
persons belonging to racial, religious, or linguistic minorities, constitute 
obligations of international concern and shall be placed under the guar¬ 
antee of the League of Nations. Any Member of the Council of the 
League of Nations had the right to bring to the attention of the Council 
any infraction, or any danger of infraction of any of these obligations, 
and the Council could thereupon take such action and give such direc¬ 
tion as it deemed proper and effective in the circumstances. Paragraph 
3 of that article provided that any difference of opinion as to questions 
of law or foct arising out of the preceding articles between the respective 
government and any of the Principal Allied and Associated Powers 
or any Power, a Member of the Council of the League of Nations, 
would be held to be a dispute of an international character under Art. 14 
of the Covenant of the lA^aguc. The respective government consented 
that any such dispute would, if the other party thereto demanded, be 
referred to the Permanent Court of International Justice, the decisions 
of which would be final and would have the same force and effect as 
an award under Art. 13 of the Covenant. 
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If a State is authorized to bring to the attention of the international 
organization any infraction or any danger of infraction by another 
State of its obligations toward its own citizens, it interferes in the domestic 
jurisdiction of that State through the intermediary of the organization. 
If, however, the State is authorized to enter into a dispute with another 
State because of that other State’s alleged unlawful conduct toward 
its own citizens, and to refer this dispute to an international Court, the 
direct interference by an individual State in the domestic affairs of 
another sovereign State is obvious. 'I’he case of Minorities provisions 
was a specific one from the legal and political point of view. The treaties 
were technically bilateral since the Principal Allied and Associated 
Powers on the one side, and the respective State subject to international 
provisions concerning the protection of minorities, on tln‘ other side, 
signed them. They imposed obligations and duties in substance only 
upon one Party. I he Principal Powers assumed the control and super¬ 
vision of the execution of the treaties, but they did not sign any obliga¬ 
tions similar to those which they imposed upon the medium and small 
countries despite the energetic although ineffective opposition of those 
countries. 

The idea of the international protection of minorities was to avoid 
individual intervention by a State in favor of minorities in the territories 
of other States, but Article 12 of the Treaties threw the door open to 
that intervention. After the admission of Germany to the League of 
Nations in September 1926, the German government started a n'gular 
campaign in favor of Germans living in, and being citizens of other 
countries.^ The campaign was preceded and accompanied by a wide 
propaganda for the benefit of German leadership in the protection of 
minorities, all the more unrestrained by the fear of reciprocity possibly 
applied by another country, since Germany was bound by international 
obligations to protect minorities only for the German part of Upper 
Silesia. Thus numerous complaints were presented to the League on 
behalf of German minorities in other countries, and all individual 
petitions sent to the I^eague by persons belonging to a German minority 
were eagerly supported by the German representation. A true diplomatic 
fight was engaged between the German delegation to the League and 
the delegations of the “Minorities States,” the former attacking the 

^ Cf. Edmund Schmid, IVie kimnen nationale Minderheiten geschulzi werden? Berlin 
1921; (How can national minorities be protected?). The author, a member of the 
German Foreign Office (Auswiirtiges Amt) states on p. 9 of that publication that he 
considers the German nation as predestined to protect minorities in the world. 
“Germans must become the leaders of those unsatisfied,” Schmid claims. 
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latter because of the conduct of the States concerned toward iheir 
own citizens. And these citizens, abandoning the necessary loyalty to- 
ward their own State, looked toward a foreign government for advice 
and orders to be carried out against their State. 

A number of “minorities” cases were brought by the German govern¬ 
ment before the ICJ, where the adversaries met directly face to face. 
In such a situation even the illusion that minorities were protected by 
an international organization totally disappeared. There were two 
contending parties before the Court. One was the State which claimed 
to protect the interests of the citizens of the other State against this other 
State; the other one was the State which protected its own sovereignty 
against the interference of a foreign State in its internal affairs, and 
which had the sad duty of fighting the disloyalty of its own citizens. 
Indeed, this was a harder blow to the State sovereignty than the 
obligation to oppose a complaint by an individual, even by the State’s 
own citizen, before an international body, because in the latter case 
the element of collusion by a citizen with a foreign State was either not 
in existence (in cases of private interests) or not obvious and provoca¬ 
tive. One could argue that technically two States opposed each other 
on the basis of an international agreement, and that individuals be¬ 
longing to the State of the defendant had no role to play in the case 
before the Court. However, this was one more lure, since the foreign 
gov<Tnment would not act in favor of citizens of another State without 
their consent and certainly never against the will of the individuals 
concerned. Moreover, the situation of a government intervening in 
favor of foreign citizens by means of a trial before the Court, would 
be entirely compromised if these citizens of a foreign State would protest 
against such an action. 

One may state that the international protection of minorities 
rendered a bad service to: 1) the relationship between the State and 
its citizens belonging to a minority; 2) the relationship between the 
majority of the respective country’s population, and the minority, 
which the former suspected of being agents of a foreign, and particu¬ 
larly of a neighbor country, and of carrying out the subversive activi¬ 
ties of a “fifth column”; 3) the relationship between the interfering 
country, and the country protecting its fundamental right of self- 
preservation. It may also be added that the Minorities Treaties and 
obligations proved to be an efficient school of disloyalty of citizens 
toward their own country, because treason could be considered as 
a virtue. I'he frequent conflicts between the conscience of a citizen 
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and that of an individual belonging to a nation other than the host 
nation of the State were provoked by the possiVjilities of cooperation 
with a foreign State which the internalioiial y)roteclion of minorities 
offered to members of the minorities. The intended protection by an 
international organization was again changed into an individual 
protection by a foreign State. Thus the disappearance of the inter¬ 
national protection of minorities in its inter-War form may be consider¬ 
ed as an appreciable clement in restoring the effectiveness of internation¬ 
al law, which protects the fundamental rights of States.^ Certainly, no 
legal w'capon should be put at the disposal of an individual country 
enabling it to iritiTfere, for political purposes - which arc the rule - in 
the internal matters of another country, and particularly in the mutual 
relations between a State and its own citizens. 

The Convention on the Political Rights of Women, approved by the 
General Assembly of the UN on December 20, 1952 may serve as a 
legal basis for intervention by an individual State. Its Article IX pro¬ 
vides that any disputi! which may arise between any two or more con¬ 
tracting States concerning the interpretation or application of the Con¬ 
vention which is not settled by negotiation, shall at the request of any 
one of the Parties to the dispute be referred to the ICJ for decision, 
unless they agree to another mode of settlement. This means in practice 
that if a State arrives at the conclusion that another signatoiy Power 
puts some obstacles in the way of the participation by women in all 
elections on equal terms with men, or to their eligibility to all publicly 
elected bodies, or to the exercise of all public functions etc. (Art. I -III), 
it may sue the other State before the ICJ. In that way women-citizens 
of one country might be protected by the government of a foreign coun¬ 
try before an international judicial body.^ This is the sanction of the 
execution of the Convention; the international protection of women is 
to be carried out not by the UN but by individual States, virtually au- 

^ Texts of Minorities 'Treaties, Declarations etc. in M.O. Hudson, International 
Legislation; the bibliography is extremely abundant. Cf. Jacob Robinson, Das Minori- 
tdtenproblem und seine LileratuTy Berlin 1928, and Robinson, Karbach, liaserson, N. 
Robinson, Vichniak, Were the Mimnilies Treaties a Failure? New York 1943; cf. also 
M. St. Korowicz, GornoHaska Ochrona Mniejszosci 1922-1937, Katowice 1938 (The 
LJpper-Silesian Protection of Minorities 1922-1937), and the unauthorized German 
translation: Der Oberschlesische Minderheitsschutz 1922-1937, Herlin-Dahlem, Preussi- 
sches Staatsarchiv, 1938; Bibliography in both editions on pp. 243-251; cf. also 
Schwarzenberger, A Manual, op, cit., pp. 50, 51; Zimmern, op, cit,, p. 200; Inis L. 
Claude, National Minorities an International Problem, Cambridge, Mass. 1955. 

“ Text in UN, Doc, A/2361, pp. 27-28, also in US Senate, Coll, of Doc,, op, cit,, 

pp. 260-262. 
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theorized to supervise the treatment of citizens of other States by tht.‘ir 
own respective governments.^ 

The Draft Covenant on Economic, Social, and Cultural Rights, 
approved by the Commission on Human Rights of the UN in April 
1954 together with the Draft Covenant on Civil and Political Rights 
are still under consideration by the Third Committee of the General 
Assembly since.^ These documents require analysis from the point of 
view of various aspects of the problems involved in their texts and con¬ 
nected with the subject of the present Chapter. 

The first Draft Covenant deals with the rights of nations as well as 
with those of individuals. It stresses that all peoples and all nations 
have the right of self-determination (ut supra) which includes also 
permanent sov('reignty over their natural wealth and rt!sourccs. In no 
case may a people be deprived of its own means of subsistence on the 
grounds of any rights that may be claimed by other States (Art. 1/1, 
3). Parts II and III of that Draft list and determine the substantive 
rights of men and women in the economic, social, and cultural fkdds 
which arci recognized and guaranteed by the signatories of the Covenant. 
The Preamble and Article 1 of both Drafts have the same wording. 

The Draft Covenant on Civil and Political Rights also contains some 
other provisions which are included in the above Draft Covenant, 
but mainly it repeats and elaborates the substantive provisions of the 
Declaration of Human Rights voted by the UN General Assembly on 
December 10, 1948. However, this Draft Covenant provides - in Part 
IV - for sanctions of its provisions. A Human Rights Committee is 
established consisting of nine members, nationals of the signatories of 
the Covenant (Art. 27/1-3). It is the organ of the Covenant to carry 
out the supcr\Tsion of its execution. If a State Party to the Covenant 
considers that another State Party is not giving effect to a provision 
of th(! Covenant, it may, by written communication, bring the matter 


^ The Convention entered into effect among States by its ratification on July 7, 
1954; six instruments of ratification of accession were necessary to put the Convention 
into force (Art. VI). By the end of 1954 twenty-two States ratified; cf. US Senate, 
Doc. No. 164, op. cit., p. 318, On April 6, 1953 the US Secretary of State announced 
that the Administration would not acceed to the Convention, however not for the 
above stated reasons (intervention in internal affairs). Secretary Dulles stated that the 
Administration took the decision “not because we do not believe in the equal political 
status of men and women or because we shall not seek to promote that equality. Rather 
it is because we do not believe that this goal can be achieved by treaty coercion or 
that it constitutes a proper field for exercise of the treaty-making power. Gf. US 
Senate, Coll, of Doc., op. cit., pp. 295, 296. 

* Cf. UN, Doc. E/2447, pp. 39-50; also in US Senate, Coll, of Doc., op. cit., pp. 
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to the attention of that State. If the matter is not adjusted to the satis¬ 
faction of both Parties within six months after the receipt by the re¬ 
ceiving State of the initial communication, either State has the right 
to refer the matter to the Committee (Art. 40/1-3). 

Normally, the Committee shall deal with a matter referred to it 
only if available: domestic remedies have been invoked and exhausted 
in the case. This shall not be the rule where the application of the 
remedies is unreasonably prolonged (Art. 41). The Committee ascer¬ 
tains the facts and makes available its good offices to the States concerned 
with a view to a friendly solution of the matter, and draws in every 
case, within eighteen months, a report for the States concerned and 
for the Secretary General of the UN. If a solution is not reached on 
the basis of that n-port, the Committee draws a reiiort on the facts 
and states its opinion as to whether the facts found cbsclosc a breach 
by the State concerned of its obligations under the Covenant (Art. 
43/1-3). The Committee may recommend to the Economic and Social 
Council of the UN that it recpiest the ICJ to give an advisory opinion 
on any legal question connected with the matter in dispute. 

If no solution has been reached by the above mentioned means, any 
State Party concerned may bring the case before the ICJ (.\rt. 46); 
the States may also submit to the ICJ any dispute arising out of the 
interpretation or application of the Covenant in a matter within the 
competence of the Ckimmittee (Art. 47), but apparently, the consent 
of all parties involved is necessary in that case. 

The interference of one State in the internal affaiis of another State 
may be carried out, on the basis of the proposed Covenant, to a virtually 
unlimited extent. It is true that all the matters dealt with by the Cove¬ 
nant, although belonging to the classical, traditional scope of domestic 
jurisdiction, become international matters because they are included 
in an international agreement. However, it may be stated that: 

a) States should very carefully weigh their decision concerning 
their agreement to the transfer of those matters from the domestic 
jurisdiction into the international field, and to virtually abandoning 
their supreme power over their citizens; 

b) the relationship between the State and its citizens, being not only 
of a legal character but also of a moral and political one, any inter¬ 
ference by a foreign State in this relationship is not only condemned 
by Natural Law and by customary international law, but also by im¬ 
portant multilateral treaties. 

Thus the Covenant proposes a special international agreement 



244 


EQUALITY AND OTHER FUNDAMENTAL RIGHTS 


which would oppose the general principles of international law as 
universally recognized today in the intercourse of States. 

The instances of hiterference authorized by the Covenant, although 
lawful - since the respective matter is no longer a domestic affair — 
constitute a permanent threat of political intervention by individual 
States in each other’s internal affairs. States are extremely sensitive 
about their sovereignty, at least about the essence of their sovereignty 
to which the mutual relations between the government and the citizens 
belong. Any international agreement inconsistent with the actual 
political needs, interests and feelings of the signatories harms rather 
than furthers international cooperation. 

The Covenant returns to the eighteenth century system of protection 
of minorities, but it seems to be much more daring because it embraces 
not only individuals belonging to a religious minority but all inhab¬ 
itants, and particularly all citizens of the State. On the other side, the 
eighteenth century interventions were not bast;d upon any rule of inter¬ 
national law, but they were possible only because of the physical 
strength of the “protecting” Powers; they were carried out against 
the protests of the States involved. Now, on the ba.sis of the Covenant, 
interventions would become authorized by international law. The 
system of the League of Nations at least strived to confer the inter¬ 
national protection of minorities upon an international organization 
with the exclusion of interventions by individual States. It was not 
consistent, however (ut supra. Art. 12 of the Treaties), and it proved 
to be, therefore, a lamentable failure. The system of the Covenant 
openly consecrates interventions by individual States. 

The Covenant envisages the following practical possibilities as well 
as legal means to sanction its stipulations: 

A State believes that another State fails to observe one of the manifold 
rights of its citizens, as guaranteed by the Covenant. By what means 
it arrived at that conclusion remains its own affair. It then draws the 
attention of the other State, and, implicitly, asks for a change of its 
conduct toward its own citizens; it interferes in favor of the citizens 
whom he protects against their own State. The irritation and anger of 
the other State will be all the greater if the intervention is carried out 
not in favor of citizens belonging to the nation of the intervening State 
but on the contrary, belonging to the national majority of the population 
of the former. The sovereignty of a State obliged to defend itself because 
of its attitude toward its own citizens, belonging to the host nation 
of the State, or to explain its conduct to another individual State, 
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will be most seriously offended; if the State is strong enough to oppose 
such an interference, it will act accordingly. The peaceful coexistence 
and cooperation of States would not profit by the proceedings originated 
by the Covenant. 

For a student of international law in theory and practice, it is hard 
to understand why the most competent drafters of the Covenant did 
not take into account the lessons of the history of the protection of 
minorities first by individual States in the eighteenth and the nineteenth 
centuries, and later by the League of Nations. Instead of profiting 
from the experience of the inter-War international protection of mi¬ 
norities, and of endeavoring to eliminate in a more satisfactory manner 
any possible interference by an individual State in the internal affiiirs 
of another State, the Covenant worsens the situation which prevailed 
under the League system, and authorizes the old compromised political 
practice to be changed into a legal system. 

The protection of human rights should be internationalized not only 
in the stmse that it should be based upon an international treaty, but 
even more important, that it should be carried out exclusively by an 
international organization in a manner giving the most elaborate 
guarantees of elimination of any abuses by individual States which 
would tend toward taking advantages of that protection for their own 
particular political purposes. It seems that th(* present practice of the 
U.N. organs is developing in the right direction. 

5. RIGHT TO OR PRINCIPLE OF POLITICAL EQUILIBRIUM 
The doctrine of political equilibrium among European Powers was 
born at the time when the modern, centralized State appeared after 
the breakdown of the feudal State. It was connected with the struggle 
of France in the sixteenth and the seventeenth centuries against its 
encirclement by the territories of the Hapsburg monarchy, and against 
the hegemonic tcTidency of the Hapsburg empire. The treaties of West¬ 
phalia (1648) and Oliva (1660) have as their goal the establishment 
and maintenance of the balance of power, so as to make it impossible 
for any State to become the master and ruler of other States, and a 
leader of Europe. France was the victor in its fight against the Haps- 
burgs, in which Europe was divided into two blocs, but under I.ouis 
XIV, the French monarchy, in its turn, bex arne the object of the fears 
of other States which saw in its aggr(?ssive policy the tend<mcy toward 
European hegemony. The League of Augsbourg (1686) and the Vienna 
Alliance are created in order to counter that tendency and reestablish 
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the political equilibrium. The principle of that equilibrium is constantly 
invoked in political negotiations and correspondence; however, it was 
recognized as a rule of positive international law only in the treaties 
of Utrecht (1713). The treaty of Utrecht between Great Britain and 
Spain states that the Utrecht treaties are concluded precisely in order 
to strengthen and to consolidate the peace and tranquillity of the Christi¬ 
an World on the basis of a just equilibrium of power.^ 

The big European Powers watched one another closely, and in case 
of any acquisition of territory by one of them, the others immediately 
demanded compensation in order to maintain the balance of power. 
The most cruel abuses were committed at the expense of weaker States, 
the territories of which were occupied, partitioned and annexed ac¬ 
cording to the will and combined plans of the big Powers, and the 
populations were treated like objects without their own interests, will, 
and feelings.^ 

The Napoleonic wars and Napoleon’s striving for European hegemo¬ 
ny streng thened the endc'avors of other Powers to reestablish the politi¬ 
cal equilibrium. V<'ry significant in this matter are some provisions of 
the Treaty of Alliance signed at Chaumont on Mcirch 1, 1814, between 
Great Britain, Austria, Russia and Prussia. In th(^ l^reamble the 
signatories speak about “...a War undertaken for the salutary purpose 
of putting an end to the miseries of Europe, of securing its future repose 
by reestablishing a just balance of power, and being at the same time 
desirous ... to fix the means of maintaining agiiinst every attempt the 
order of things which shall have been the happy consequence of their 
efforts...” Article XVI speaks about the Treaty as “having for its 
object to maintain the equilibrium of Europe, to secure the repose and 
independence of its States...”^ Ironically enough, Russia, Austria, and 
Prussia emphasizing here the lofty purpose of maintaining the inde¬ 
pendence of European States had some twenty years before completed 
the partitions of the ancient and pacific Poland. 

Political equilibrium is recognized by many publicists as a principle 
of international relations, and some of them speak even about “a right 
of the State to political equilibrium.” Vattel discusses quite thoroughly 
this problem, and after having expressed his melancholic reflection 

' The Latin text of this clause reads: "...ad firmandam stabiliendamque pacem 
ac tranquillitatem Christiani orbis justo potenliae acquilibrio”; cf. Schmaus, Corpus 
juris gentium academicum, p. 1419; cf. also Travers I’wLss, Le droit des Gens ou des Nations 
considhees comrne cornmunautSs politiques independantes, French ed. Paris 1887, pp. 171 ff. 

Cf. Redslob, op, ciLs pp. 321 If. 

* Cf. British and Foreign State Papers, Vol. I, pp. 129 ff. 
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about the tendency “to oppress where there is a power to oppress with 
impunity ” he arrives at the concAusion that “Justice is inseparahk 
from a sound Policy,” and he claims that confederations of States would 
be a sure means to presc'rvc the equilibrium and to maintain the free¬ 
dom of nations.^ Kluber criticizes the abuses of the principle of political 
equilibrium, but finally asserts that ‘'It is incontestable that every 
Power is authorized in law to oppose any unjust tendency of another 
Power to arrogate domination, to aggrandizx' itself, to achieve prepon¬ 
derance or universal monarchy.”^ Bluntschli believes that the true 
equilibrium consists in the peaceful coexistence of the various States, 
but it is endangered wlum a State achieves sucli a supremacy as to 
infringe the security, independence and freedom of other States; “all 
States endangered directly or indirectly arc authorized to reestablish 
the equilibrium and take measures to maintain it.”^ 

Pillet opines that the principle of equilibrium can do more for the 
maintenance of peace than the ripest yirojects of eternal peace. He con¬ 
cludes : “A true right to equilibrium exists, and it belongs to those rights 
the observance of which may be based on the best grounds since, in 
that matter, everyone is always only a speak(T for the common intca’cst.” 
Westlake writes that “it is not meant to justify all the wars which have 
been waged for maintaining the balance of power, or all the terms in 
which that balance has been expressed as a principle of international 
law, but it may well be doubted whether it was ever held that any 
spcxial right of preservation accrued to a State from the internal 
growth of its neighbor, without the fault of the latter in act or intention.”^ 
Le Fur, like other authors, starts with the condemnation of the “worst 
iniquities” committed under the pretext of equilibrium, but finally 
asserts that “the principle of equilibrium is an excellent one,” and it 
is so much recommended by good sense that “it was always practiced 
and will be always practiced until the day when we will find ourselves 
in presence of a Society of Nations powerful enough to impose its law 
upon the violators of peace,”® Carl Bilfingcr insists upon the necessity 
to consider “the phenomenon and principle of equilibrium as an uni¬ 
versal system and not only as a regional one.”® 

The principle of political equilibrium (of balance of power) is dis- 

^ Op, cit., t. II, pp. 33, 34, 41. 

* Op. cit.y pp. 72, 73. 

® Op. cit., p. 95. 

* Pillet, op. cit., 1898, pp. 252, 253; Westlake, Collected Papers, op. cit., p. 123. 

® Precis..., op. cit., pp. 32, 33. 

* “Les bases fondamentales de la cominunaut<5 des Etats,” Hague Rcc., V^ol. 63, 
1938, p. 139; cf. Korowicz, La SouveraineU..., op. cit., pp. 87-95. 
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cussed in political as well as international law studies, monographs and 
textbooks. Many authors believe that there is no independence of na¬ 
tions, and no permanent peace without a thorough, almost religious ob¬ 
servance of that principle. The Preamble of the C'ovenant of the League 
of Nations, and its Articles 8, 10, and 19, were certainly connected 
with the idea of the maintenance of the balance of power. This balance 
should l)c, according to many authors, based upon the respect of the 
independence of States, of the self-determination of nations, of a just 
international law. A treaty which docs not take into consideration the 
vital interests of a nation, and which is imposed upon that nation by 
the stronger State or States may not be considered as a just and politically 
sound basis of political equilibrium. Political equilibrium may not 
be established at the expense of justice, equity, and of the freedom of 
nations, otherwise, it would be a short-lived equilibrium within which 
the forces of a just opposition would fight for its destruction. 

Recent history teachi's that the Second World War was waged only 
because of the “unbalanced balance of power.” The political equilibri¬ 
um can be broken not only by territorial aggrandizem(‘nt of a State, 
but also by its internal activities aiming at such a strengthening of its 
armament and of its whole military power as to be able to attack its 
neighbors at an opportune moment. If Germany’s armament and the 
reorganization of its industrial power for the purposes of war had been 
counteracted adequately (mostly by increasing their own military 
power) by the Western European Powers, the War certainly would 
not have been waged by Germany, 

The problem of the balance of power is now indeed a World problem. 
Overwhelming Soviet superiority in military strength broke the Euro¬ 
pean political equilibrium, and included Western Europe into the 
universal system of equilibrium on the side of the United States. 

Political equilibrium certainly belongs to the field of politics; it is a 
political rather than a legal principle, but it may become a principle 
of international law, if included in a multilateral treaty connected with 
the international organization. The right to political equilibrium 
could then bir invoked in any case in which political activities and 
aggrandizement of a State would be deemed endangering the in¬ 
dependence of other States. 


6. THE CONCEPT OF EQUALITY OF STATES 

Before the treaties of Westphalia (1648), legal inequality of States con¬ 
sistent with their factual inequality was predominant in international 



EQUALITY AND OTHER FUNDAMENTAL RIGHTS 




relations, and this state of things lasted, particularly in the field of 
diplomatic law, until the Congress of Vienna (1815) > However, the 
School of Natural Law invoking the natural equality of individuals 
and nations started the fight for the equality of rights as well as for the 
equality before the law of all States large or small. Vattel claims that 
a dwarf is as w^cll a man as a giant (ut supra), and stresses the absolute 
equality of States, although with some possibilities of exceptions to that 
rule. The positivists of the eighteenth century, together with the ad¬ 
herents of the School of Natural Law, referring to the generally recog¬ 
nized principl(! of the sovereignty of Slates, stress the absolute equality 
of sovereign States as a fundamental principle of international law, and 
as a fundamental right of States. I’hc great Justice Marshall of the 
Supreme Court of the United States asserts in the famous case of “The 
Antelope,” in 1825, that: “Russia and Geneva have equal rights: It 
results from this equality that no one can rightfully impose a rule on 
another. Each legislates for itself, but its legislation can operate for 
itself alone.” 

The principle ot equality of rights involving the unanimity rule of 
international conferences, and the actual right of “veto” by any in¬ 
dividual State, became, in the second half of the nineteenth century, 
an obstacle to the endeavors to build an international organization 
by gradual stages, since the smallest States asked for the same rights 
within the proposed international organisms iis those conceded to the 
biggest Powers. This attitude of the small and medium Stales, incon¬ 
sistent with the realities of international relations, became an object 
of attacks by publicists. The doctrine reversed completely its stand on 
that subject; not only did it reject the principle of equality of rights 
as obligatory in international law, but blamed it for the insufficiencies 
of international law as a law of the international community. David 
Dudley Field is among the last writers (1881) to claim that “All nations 
are equal in rights. 

Two distinguished French writers, Funck-Brentano and Sorel, were 
among those who in the period of exceptionally pacific rela tions among 
the European States criticized the principle of absolute equality. They 
affirmed that States are only theoretically equal, and to such an extent 
that one takes into consideration exclusively the principle of their 
sovereignty, and not the conditions in which this sovereignty is to be 

^ Gf. Butler and Maccoby, op. cit.^ pp. 248 ff.; Raoul Genet, TraiU dc diplomatie 
et de droit diplorruitique^ Paris 1930, Vol. I; Rapisardi Mirabelli, Le Congrh de West- 
phalie, Leiden 1929. 

* In his Projet d'm Code..., op. cit. 
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Stressing the ccononuc, military and cultural inequalities 
among States, they arrived at the conclusion that equality of States is a 
term without value.^ This point of view is shared by Antoine Fillet who 
cxercis(!d an enormous influence on a generation of French theorists 
of international law. He maintains that States are no more equal in 
their rights than they are in their wealth and their power. First, there 
is a diflTcrcnce between civilized States and non-civilized or less civilized 
States. Between the situation of the former and of the latter, there is 
“a flagrant inequality and that inequality is a true basis of their re¬ 
lations.” States the sovereignty of which remains intact, are not equal 
in rights as well - Fillet teaches - the principal States, those which 
are called Great Fowers, having taken over the rule of the great common 
interests. They decide on the progress of positive international law% 
thi!y regulate matters which lire of general interest, they take charge 
of eliminating the most urge^nt common dangt:rs. 

Fillet reasoned along the same lines which were subsequently adopted 
at the San Francisco Conference for International Organization (1945) 
in interpreting the necessity of special powers for the five big Fowers. 
He wrote, as early as 1898: “Therefore, they have an obvious superiority 
in fact which tends tow^ard being transformed into a legal superiority 
because of the ever growing respect with which their decisions are 
accepted by those States who, not having been consulted, have the 
strict right not to recognize them.” Fublic life - Fillet writes - being 
very distant from merely paper equality docs not show us but ine¬ 
qualities, and this suffices to say that it is not possible to recognize 
equality as an absolute, fundamenUd right of States.'^ 

T. J. Lawrence, a contemporary of Fillet, expresses an analogous 
opinion, and he emphasizes with enthusiasm the role and mission of 
the Great Fowers. He says that an examination of modern international 
history reveals a number of facts which it is hard to reconcile with the 
old theory of the complete equality of all fully sovereign States. A State 
does not become a Great Fower - Lawrence writes - because it is 
strong, though it cannot be a Great Power without being strong. The 
tacit consent of other States, and the action of those who were Great 
Powders before, giv(^ it its position. “And the Great Powers themselves 
as a body are something very difl'erent from a band of international 
bludgeon men. They perform functions of guidance and direction from 

^ Th. Funck-BrenUino et Albert Sorel, Precis du droit des gens, Paris 1887, pp. 46, 
47; in this writer’s opinion, this is one of the most outstanding textbooks of inter¬ 
national law containing many ideas which preserved their freshness until today. 

Op. ciL, pp. 70, 71. 
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which other Slates derive grc^at benefit: their position is accepted Vie- 
causc the society of nations feeis the need of their authority.” liawrence, 
as if he could foresee the status of the five Powers under the UN Charter, 
concludes: “If their services become mon^ marked as time goes on, 
they will develop into a regular organ of international life.”* 

Bonfils, str(!ssing the right of States to equality in their mutual re¬ 
lations, tisserls, like I.awn'nce, that diplomacy as well as public opinion, 
])ublicists as well as statesm<*n, have always to recognize the distinction 
between the great and the small Pow'crs.- However, Bourgeois, the 
chairman of tin* French delegation to the' S(‘cond Hague Ckmfei ence 
(1907) stated that “...each nation is a sovereign person, equal 1o others 
in moral dignity and having, whether small or great, weak or powerful, 
an equal claim to respex t for its rights and equal obligation in the 
performance of its duties.”*^ This idea was ev(‘n mort^ strongly emphasiz¬ 
ed by President Woodrow Wilson in liis address of March 5, 1917 in 
which he stated that “tljc essential principle of peace is the actual 
equality of nations in all matters of right or privil(‘ge.”^ The Ame¬ 
rican Institute of International Law, in its Declaration of Jajiuary 6, 
1916 took the same position.^ 

lliese declarations may be quoted as ri‘i)resentitig the last im¬ 
portant voices in favor of absolute equality. Theorists of international 
law were impressed by the setbacks which the projects of a Permanent 
Court of Arbitral Justice and of the International Prize Court (defeated 
also for several other reasons) suffered at the Hague Conference of 
1907 because the smaller States asked for an absolute equality of re¬ 
presentation, and refused the system of rotation because the (yreat 
Powers would not take part, desiring to reserve for themselves perma¬ 
nent membership. As Dickinson points out, the controversy over this 
issue provoked more discussion of the principle of equality than had 
ever taken place before, outside the wTitings of the publicists.® 

7. EQUALITY OF RIGHTS AND LEGAL EQUALITY 
The doctrine of the absolute equality of States, of equality of rights, 
which was dominant in the (dghteenth and the nineteenth centuries is 

^ Op, city p. 245. 

2 Op. cit.y pp. 143, 144. 

® La Deuxieme Conference de la Paix, La Hayc, Vol. II, p. 88. 

* Congr. Rec.; 65th Con^rass, Special Session. 

® Op, cit.y Par. Ill: “Every nation is in law and before law the equal of every 
other nation belonging to the society of nations...” 

® Edwin De Witt Dickinson, llie Equality of States, Cambridge, Mass., 1920, 
p. 181; it is a standard work in the field. 
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today definitely abandoned by most theorists. The presently dominant 
theory makes a distinction between the equality of rights which is not 
always found within an international organization or international 
organisms cremated for special purposes by multilateral treaties, and 
the legal equality of States still remaining a valid fundamental principle 
of international law.^ 

Garner opposes the doctrine of the equality of rights of States,^ but 
he recognizes that most theorists including himself admit that States 
are t'qual before th(! law, that is, that all are entitled to the equal 
protection of the law, that they are entitled to have tluar independence 
and soveriagnty respected.^ In the same line Politis asserts that States 
are equal before international law in the sens(' that they all may claim 
its protection. Equality does not imply an equal participation in the 
constitution and work of the organs directing the management of the 
interests of the international community. 'Phis - Politis contends - is 
the rule recognized today by the doctrine. He further maintains that 
the unanimity rule, conceived as the safeguard of the minority, has, 
through exagg('rating the doctrine of equality, become an instrument 
of tyranny against the majority.^ However, in the present state of in¬ 
ternational organization - Politis says - it is impossible to eliminate 
completely this rule because then^ are cases in which it provides for an 
indispensable guarantee of the essential liberties of States.^ 

T. E. Holland affirms that “the Rights of equality are not a class 
of Rights, but the mode in which States enjoy their Rights.’"® 

Indeed, equality has no substantive contents of its own. It is connected 
with the manner and degree in which substantive rights are or may be 
taken advantage of by the subjects of law conccTncd. 

Verdross does not recognize, either, equality as a fundamental right 
of States. Sovereign States — he says — are equal if one understands by 
that term their coordination which is a consequence of their equal 

^ A transition from the old theory to the present one may he seen in L. Oppen- 
heirn’s The Future of International Law, op. cil., p. 43, and in Julias Goebel’s The Equality 
of Slates, A Study in the History of International Law, New York 1923, who states that “the 
principle of the equality of States stands forth as a useful and indispensable principle 
of international law”; cf. p. H9. 

Recent Developments, op. cit., pp. 649, 650; he writes: “To take a particular case 
for illustration, upon wliat consideration of justice or public policy could the claim 
of a petty landlocked State to have an equal voice with the USA or Great Britain in 
the determination of the rules of maritime law or the constitution of an international 
prize court, be defended ?” 

® Ibidem, p. 649; also (Jarner, Le dhiloppement et les tendances..., op. cit., p. 704. 

* I^s nouvelles tendances, op. cit., p. 28. 

^ Ibidem, pp. 30-35. 

® I.^ctures on..., op. cit., p. 100. 
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subjection to international law. But no equality of rights is implied by 
legal equality.^ 

Ross believes that equality of rights is a juridical fiction based upon 
a false personification of StaUrs, and upon a false conception of inter¬ 
national law as if it were possible to concede to a tiny State a vote 
equal to that of a World Power, and even to endow a tiny State with 
an absolute veto power against all other States of the World.^ The 
unanimity principle - Ross writes in a later study according to which 
no State can be bound by a resolution it has not adopted itself, and the 
principle of the equality of States, are ideas which by virtue of the con¬ 
cept of sovereignty, acquire an absolute dogmatic validity that form 
an essential obstacle to the development of an international organi- 
zation.® 

Basdevant holds that the sovereignty of States implies their equality 
befor(! international law. Whatever the political asp(‘Cts of this question, 
from the legal point of view, i.e,, under the rules of international law - he 
contends - States are on an equal footing; they arc equally bound to 
observe those rules and equally entitled to refer to them, particularly 
before an international judge.^ Le Fur, on his part, recognizes only 
legal equality. 1 aking into account the enormous differences in the 
number of inhabitants of the various countries, he believes that “Under 
the pretext of the respect for the equality of States one would show the 
most perfect contempt of the equality of individuals.”^ Indeed, if the 
vote of a Stale representing a population of fifty million human beings 
has the same legal validity as that of a State having one million in¬ 
habitants, it means that one inhabitant of the latter has equal value 
to fifty inhabitants of the former. This reasoning is perfectly adequate 
if an analogy may be drawn to the principles of representation in the 
municipal field. 

Fenwick teaches that the equality of substantive rights appears to 
lose some of its significance when account is taken of the unequal 
physical capacities of different States, and he mentions the convenient 
legal fiction that a State may, without loss of technical sovereignty 
cede to another State the exercise of certain of the normal rights of 

^ “R^*gles gdn^rales du droit international de la Paix,” Hague Rec.^ Vol. 30, 1929, 
p. 415. He opposes the “^galite* de droit,” legal equality, to the ‘Ygalitc dcs droits,” 
equality of rights. 

® “La Souverainet^ des Etats et la Socidt^ des Nations,” Rev, de Droit Int. et de 
Lig. Comp,, 1932. 

* A Textbook,.., op. cit., p. 46. 

* “Ragles g^n^rales”, op. cit., p. 587. 

® Prids..., op, cit,, p. 245. 
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sovereignty.^ In that case, however, it may be contended that the former 
ceased to be a subject of international law, which is not the case if some 
of “the normal riglits of sovereignly” are ceded or better delegated to 
the international organization. An analogous idea is expressed by 
Beniwich and Martin.*^ Kelsen apparently shares this line of reasoning. 
He refers to treaties by which privileges arc conferred upon some of 
the contracting States, and arc not conferred upon the others which 
do not lose their quality as States by such treatment. He says that 
‘'The Charter of the UN confers upon five great Powers the privileges 
of the so-called veto right without violating the principle of equality 
allegedly established by the general International l .aw.” Equality before 
the law means, for Kelsen, that law is applied in conformity with law. 
It means that the law-applying organs, in applying the law - Kelsen 
says - must not make any difference which is not recognized by the 
law.® 

Jessup affirms that the international problem of equality is the result 
of the coexistence of two facts: 1) States are not factually equal; their 
power differs; 2) States have ‘'feelings” and the psychological factor 
cannot be ignored in international politics. Elaborating this statement 
- the idea involved therein is shared by this writer - professor Jessup 
rightly points out that it “is relatively easy to find formulae for in¬ 
equalities in voting power and in representation in technical inter¬ 
national organizations, where interest can be measunrd by statistics or 
factual criteria. It is supremely difficult to find acceptable formulae 
in political organizations, where the prestige factor and problems of 
political existence may be at stake... 

Oppenhcim-Lauterpacht assert that since international law is based 
on the common consent of States as sovereign communities, the member 
States of the family of nations are equal to each other as subjects of that 
law. States are by their nature certainly not equal - the distinguished 
authors write - as regards power, territory and the like. But as members 
of the community of nations they are, in principle, equal, whatever 
differences between them may otherwise exist.® However, the authors 
believe that the abstract doctrine of equality of States is, to a large 
extent, another manifestation of the concept of indivisible sovereignty, 

^ International Law, op. cit., p. 220 and footnote 36. 

* Norman Bentwich and Andrew Martin, A Commentary on the Charter of the UN^ 
London 1950, pp. 11, 12. 

® Principles..., op. cit., p. 125. 

^ The Modern Imw of Nations, op. cit., pp. 28, 30. 

* International Law, 1953, op. cit., p. 22. 
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some aspects of which have been the principal cause of the criticism 
levelled against sovereignty in the two decades after the first World 
War.^ 

C. W. jenks rightly points out that the concept of equality of States, 
wliilc still variously interpreted, continues to evolve toward equal pro¬ 
tection of the law rather than toward an equality of rights and functions 
which would make impossible any progress in international organiza¬ 
tion.^ Finally, J. L. Bricrly, in the 1955 edition of his much appreciated 
textbook, attacks again the doctrine of equality which he considers as 
worse than mcrt'ly redundant, for it may easily become misleading. 
If it merely means - h<! writes — that the rights of one State, whatever 
they may be, are as much entitled to b(‘ protected by the law as the 
rights of any other, then the statement is true. But it is not true - Brierly 
explains - that all Stat(\s have equal rights. Politically the Great Powers 
have long exercised a primacy among States, and both in th(i Covenant 
of the League of Nations and in the Charter of the UN “this has been j 
converted into a legal primacy....” Professor Brierly n'calls th(! damagi!: 
which w'as done by the doctrimr of equal rights to the work of the Hague ; 
Conference of 1907, and states: “If it is said that all States ought to ; 
have equal rights whether they actually do or not, then the doctrine ' 
ceases to be merely innocuous and becomes mischievous...” He con- ■ 
lends that it would act as a check on progress if every State, large or j 
small, should claim an equal voice in every new cooperative enterprise. 
He believes that the system of voting in the General Assembly gives a 
very unfair influence to the smaller Powers, especially in budgetary 
matters.® 

Let us terminate this summary perusal of some opinions of theorists 
about the equality problem by quoting from the recently published 
textbooks of three French authorities on international law: 

Redslob maintains that equality is not an inalienable right since it 
often happens that States in their treaties confer some privileges upon 
the contracting party and impose some restrictions on the other party, 
for the benefit of the former. He mentions capitulations, protectorates, 
protection of minorities, treaties of peace limiting the armament of the 
vainquished country, etc. After that statement, Redslob nevertheless 
arrives at the conclusion that “Equality rules over the law of nations. 
It is a primordial law...” In case of doubt, that law decides; there is a 

^ Ibidem, pp. 118, 119; cf. here Guggenheim, Traite.,., op. cit., p. 175. 

* The Scope of International Law, op. ciL, p. 12. 

® The Law of Nations, op. cit., pp. 124, 125. 
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presumption in favor of equality. Speaking about distributive and 
coordinativc law, he maintains that within the fimner ixjuality is 
an absolute principle, while within the latter it is relative. Pioi'essor 
Redslob then gives a series of examples of relative equality in positive 
international law such as the distribution of votes or functions within 
the International Labor Organization, the Central Commission of 
th(* Rhine, the two Danube Commissions in their structure based upon 
the 1919 Versailles treaty. In the latter’s organization the relative 
equality was in contrast with the absolute equality which ruled the 
navigation itself on those rivers.^ 

Sibert - in agreement with the teachings of Bonfils and Fauchille - 
says that legal equality is the right of a State to demand that no State 
arrogates in mutual relations more extensive rights than the other con¬ 
tracting party is entitled to enjoy, and that it does not discard any 
obligations which arc imposed upon States by the international com¬ 
munity. He expresses the opinion that legal equality, if deprived of 
unreasonable exclusiveness and exaggerations which obstruct the way 
of international organization, is a right of thc^ State.^ 

Rousseau affirms that equality of States is one of the fundamental 
principles of international law, but he also makes a distinction between 
legal equality on the one hand, and equality of rights and factual in¬ 
equalities on the other hand.^ 

It seems that publicists have devoted too little attention to the differ¬ 
ence between the problem of equality in the relations among individual 
States on the one side, and of equality within an international organi¬ 
zation on the other side. However, this is - in the opinion of this writer - 
an issue of fundamental importance in determining when a State is 
entitled to claim equality of rights, and when it may only claim legal 
equality. 

It is true that in many treaties one party acquires less rights and 
contracts more obligations than the other party, and that this constitutes 
an inequality of rights. However, in such situations the following 
questions should be taken into consideration: 1) whether the treaty 
was signed under the circumstances which international law requires 
in order that a treaty be legally valid; 2) whether the inequality of 
rights and duties stipulated by the treaty deprives one of the parties 
of its powers inherent in the concept of sovereignty (independence) as 

^ Traits de Droit des Gens, op, ciL, pp. 216-218. 

2 Op. ciL, p. 264, cf. also pp. 265-276. 
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gciKTally recognized by intcrnalional law; 3) whether the inequality 
of is of a passing ( hartUAor, i.e., limited in its duration by the 

treaty, or of a permanent character; 4) \v\ieA\\er or nol the sUpnVaVions 
of the treaty providing intxiuality of rights, and the treaty itself may be 
denounced \)y tYie States concerned. 

In the case ad 1), treaties of peace establish, as a rule, inequalities 
of rights between the victor and the vanciuished; this is a particular 
case in which international law condones inequality of rights in relations 
between individual States. However, if this inequality is combined with 
the situation ad 2), and is established as a perrnanemt one, as ad 3) and 
non-rcvocable as ad 4), the State at the expense of which inequality 
of rights is carried out in the legal field ceases to exist as a State from 
the point of view of international law. This is the case of protectorates, 
vassal States or of similar legal situations. 

It is not possible in this study to analyze all the various combinations 
of the legal situations under the points submitted above. It seems that 
if the inequalities duly established by a legally valid treaty are not of a 
permanent character, and do not abolish the exercise of the essential 
rights of independence (i.e. the independent conduct of foreign affairs, 
the freedom of internal legislation and of the administration ofjustice), 
these inequalities arc considered by customary international law as not 
offending the principle of equality of rights in individual relations 
among States. 

It seems, on the other hand, that if the inequalities concern the exer¬ 
cise of the fundamental rights of sovereignty (as above), and if they are 
of a transitory, passing character, the State under such a kind of unequal 
restrictions on sovereignty is suspended in its character as a State under 
international law, i.e., as a subject of that law. It will regain that 
character when equality of rights between it and all other Stales is 
restored. The situation of Western Gennany during several years 
since 1945 may be cited as an example for the suspension of a State’s 
international personality, although that situation presents one of the 
most complex subjects of theory and practice of international law. A 
State may find some interest in voluntarily accepting a deal, by means 
of a convention with another State, in which it receives some material 
advantages from the latter, and in return contracts some obligations 
to which the latter is not subjected. Volenti non fit injuria, and the State 
concerned, having exchanged with the other some rights and advan¬ 
tages and the correlative duties, as heterogeneous on both sides as 
they may be, if it maintains its rights of sovereignty, still remains an 
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independent State and a subject of international law; its legal equalKv 
with the other State is not impaired. 

A sovereign State has the fundamental nght to demand that other 
States treat it on a perfectly equal footing. A Slate of one hunc!r< d 
million inhabitants may not ask for any precedence ovet a Slate ol 
half a million inhabitants in any field of their mutual rclatiojis; it 
may not ask for any privileges for itself, or for more rights than those 
the smaller State is entitled to enjoy. Their equality of rights and 
their legal equality are, under international law, a linn principle of 
the intercourse of States. 

If a State renounces its absolute equality of rights in relations with 
other States, it faces - depending on the extent to which it abandons 
its right to equality - its own destruction as a State under international 
law. Equality of rights in relations with other States is essential to the 
existence of a State as an international person; it is a fundamental right 
of States. Legal equality, meaning equal protection by international 
law, equal and identical application and interpretation of the respective 
rules binding upon the States notwithstanding their factual inequality, 
is a principle generally recognized in international law and legal 
literature. 

Equality is not a substantive right; it indicates only the mode in 
which, and the extent to which, the substantive rights of States may be 
enjoyed. It may not be identified with sovereignty which is inherent 
in the concept of a State under international law; it is a right of the 
sovereignty. A sovereign State has the right to equality. Sovereignty 
without equality would imply cither a complete isolation of a sovereign 
State from all other States which do not want to treat it on an equal 
footing, or the acceptance by that Slate of a position inferior to that 
of other States. In the first case the State preserves its sovereignty, 
in the second case it looses it and, implicitly, ceases to be a State from 
the point of view of international law. 

The right to equality means the right to the legally equal exercise 
of the State’s sovereignty (independence) in its relations with other in¬ 
dividual Stales. Without that right a State cannot exist as a sovereign 
member of the international community. Therefore, it seems safe to 
assert that there is in existence a fundamental right of a State to equality 
of rights as well as to legal equality in individual relations with other 
States. Within an international organization a member-State has the 
right to legal equality, i.e., to the equal enjoyment of substantive rights 
under the statute of that organization, and to the equal protection of 
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those rights. It has also the right to the equal restrictions on its sover¬ 
eignty which should be imposed to an identical extent on all members 
of the organization. Inequalities in the management of the organization, 
i.e., a larger participation of the representatives of some States than of 
other States in the organs of the organization does not infringe the 
concept of legal equality according to the presently dominant theory 
of international law. This functional inequality h accepted and approved 
by the interested States themselves at the moment of their formal 
accession to the organization. 

As Dickinson says, equality before the law (legal equality) is not in¬ 
consistent with inequalities of representation, voting power and con¬ 
tributions in international organizations but it “is absolutely essential 
to a stable society of nations. If it is denied, the alternatives arc universal 
empire or universal anarchy. Equality of capacity for rights, on the 
other hand, is not essential to the reign of law.”^ 

8, EQUALITY OF STATES IN THE RECENT PRACTICE 
OF INTERNATIONAL LAW 

The Peace Conferences of 1919 in Paris, in Saint-Germciin, in Trianon, 
in Neuilly-sur-S{'ine, and in Sevres were conducted by the Great 
Powers to the complete nc^gation of the equality of rights and of the 
legal equality of the small and medium States concerned, not only in 
respect to the vanquished, Germany, Austria, Hungary, Bulgaria, and 
Turkey, but also in respect to the other Allied and Associated Powers. 
First, the five big Powers in Paris (the USA, France, Great Britain, 
Italy, and Japan) officially called themselves “Principal Allh^d and 
Associated Powers,” and they called the other States taking part in tlie 
Conference, “Powders with limited interests” (Puissances a interets limi- 
tes). The Peace Confercnci! was not an international organization, and 
according to customary international law (since the Conference was a 
meeting of representatives of sovereign States) it was obliged to decide 
by unanimity, or - if the rule of majority vole were accepted as claimed 
by the doctrine - by a majority vote on the one State, one vote, basis. 

The Conference Rules, however, established by the Big Five, gave 
five votes to each of the five Great Powers, three each to Belgium, 
Brazil, and Serbia, two each to Australia, Canada, China, Greece, 
Hedjaz, India, Poland, Portugal, Rumania, Siam, South Africa and 
Czechoslovakia, one each to the other States.^ The same regime was 

^ Op, city p. 335. 

* Conference Rules in AJIL, Suppl. 1919, pp. 159->I86. 
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adopted for the Commissions. The Big Powers directed all the Com¬ 
missions and the plenary meetings according to their own points of 
view, ill a clearly authoritarian manner. Dickinson iLSScrts that al no 
ihnc was the participation ol'thc smaller Slates in ilie work ol the ^;nl^ 
ftTcncc iraUv 'JIk' real ConJtrriicc was made lij) of re/ae- 

sentatives of the Great Powers, who alone, under the Gonrervnee rules, 
were entitled to attend all sessions. Dickinson concludes ; '"The out¬ 
standing feature of the Peace of Paris is its tendency to limit the political 
equality of States.”^ To this statement, it should be added that not only 
the political equality of smaller States was limited - which is of no in¬ 
terest for the present study - but the equality of rights and th(‘ legal 
equality as well. Thir Rules were imposed on the medium and small 
States; their voting power in substantive matters was restricted, even 
in cases which directly concerned their vital interests. 

The conditions in which the Conference was to work under the 
dictatorship of the Five Powers are frankly described by Robert Lansing, 
the then Secretary of State of the United States. He states that a plenary 
si^ssion of the ConfiTence as the preliminary to Peace was a farce. It 
was never a deliberative assembly which reached an agreement by a 
frank exchange of views. The delegates - writes Lansing - were called 
together to listen, not to criticize or object, to the programme of the 
Council of Ten (five prime ministers and five foreign ministers of the 
Big Five). The delegates were there to go through the formality of 
registering their approval, whatever their real opinion might be. “It was 
medieval rather than modern - Lansing writes despotic rather than 
democratic. It was in one sense a farce, butin another, it was a tragedy.”^ 
Indeed, the Peace of Versailles worked out under those circumstances, 
in full violation of the equality of rights and of the legal equality of 
States, was a diplomatic instrument doomed to failure from the be¬ 
ginning of its legal validity. At the Conference a small group of big 
States imposed their will upon the other members of the Confer¬ 
ence; they imposed, e.g., the provisions concerning international pro- 
tixtion of minorities upon many European States, mostly their own 
allies, but not upon themselves, and the States concerned, although 
protesting most energetically, had to accept the unequal treatment, 
and to sign the treaties under an implacable political pressure.® 

^ Op. cit., pp. 351 and 377. 

* Lansing, The Big Four and Others at the Peace Conference, London 1922, pp. 19, 
20. Cf. also 'I’itus Komarnicki, Rebirth of the Polish Republic - A Study in the Diplomatic 
History of Europe 1914-1920, London 1957, pp. 275 ff. 

• Cf. Komarnicki, ibidem, pp. 285 ff. 
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I'he r61c of the big Powers at Mni Conference of Peace provoked 
great dissatisfaction even among the non-European States, and it 
became clear that they would not enlrr into a League of Nations, 
witliin which the legal equality of member-Stalcs would not be strictly 
observed. The drafters of th(‘ C'ovenant of'the League took into account 
those feelings, and they tried to combine the somehow privileged 
position of the big Powers w’ith the legal equality of States.^ 

T.egal equality w'as guaranteed wnthiri th(‘ Council of the League, 
and also equality of rights within the Assembly of the League, both 
main organs of the League having their powders determined by an 
identical provision (ut supra). The big Powers having been heavily 
outnumber(*d in the Council by the non-permanent and semi-per- 
manent members, since 1926, the political realities in international 
relations \vere strikingly contradictc'd by iIk' equality of rights within 
the Leagu(* in the gencTal management of that organization, 'IViward 
the end of the League’s existence even the “lobby-work” by wliich 
the big Slates managed to win the smaller member-States for their 
politics, met ('ver growing difficulties and opposition from the latter. 
Therefore, quite early - because already in 1925 with th? Locarno 
Pact - the Big Powers fedt it necessary not to submit to the. League’s 
consideration the most important political issues, and to try to settle 
them outside the I.eague, among themselves. 

The international administrative organizations could arrive at a 
better solution when considering the factual inequalities among States 
and the necessity of the observance of their legal equality. They in¬ 
troduced, already before the First World War, a system of division of 
member-States into classes, and a graded scheme of apportioning units 
of assessment among classes. This system worked satishictorily wdth the 
International Bureau of Industrial Property at Berne, the International 
Institute of Agriculture in Rome (1905), the International Telegraphic 
Union, the Universal Postal Union, the International Union for the 
Protection of Literary and Artistic Works, the International Wireless 
Telegraph Union, It met with the approval by theorists as well, because 
they could ascertain that there was no classification into great powers 
and other States, but a purely objective classification resting upon 
population or other similar criteria; no inequality of rights was in- 

^ Lansing wrote a propos of this problem: “Equality in the exercise of sovereign 
rights in times of peace, an equality which is imposed by the very nature of sovereignty, 
seems to me fundamental to a world organization afiecting in any way a nation’s 
independence of action or its exercise of supreme authority over its external or do¬ 
mestic affairs”; 'I7ie Peace Negotiations^ London 1921, p. 53. 
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volved, they believed.^ The Constitution of the International Labor 
Organization (ILO) was another step in assigning to big States more 
administrative rights and duties within an international organization; 
half of the members of the Governing Body had and has to be appointed 
by the chief industrial states, Members of the ILO. Within this very 
important organization there has existed legal ( quality of Members 
from its very beginning (1919/1920), and their equality in substantive 
rights happily combined with inequality in the participation in the 
management of the oi'gans of the organization and of its activities for 
the common benefit of all the Mc'mbers. 

Th(* practice as mentioned above, of international administrative 
unions, during the last 60 years, is applied today with some modifica- 
tions and variations by th<' International Sugar Council, the Inter¬ 
national Wh<'at Council, the International Bank for Reconstruction 
and Development, the International Monetary Fund, the International 
Atomic Energy Agency (Art. V^I), (!tc.“ Tii(‘ six Western Europt^an 
States adopti^d and apply consistently^ th(^ system of weighted voles 
based upon population and industrial w('altii within the new Commu¬ 
nities t<mding toward W(‘st(n'n European integration, as has alrc^ady 
been shown befor<\ Also, the European Consultative Assembly and 
the Statute of th(‘ Council of Europe, in di'terminiag the voting strength 
of Members, take the size of their population into account.® 

As mentioned before, the Act of Chapultepec (1945) states that 
all sovereign States are juridically equal, and the Bogota Charter 
(1948) stipulates that Slates are juridically equal, enjoy (‘qual rights 
and equal capacity to ext^rcise these rights, and have equal duties. 
The Organization of American States is based upon the legal ( juridical) 
equality and the equality of rights of its members. No differentiation 
is provided in their voting power, or in their participation in the 
management of the Organization, based upon population or material 
wealth. The Inter-American Conference is composed of the representa¬ 
tives of all member States, and each State has the right to one vote 
(Art. 34 ). Ministers of all the member State's are members of the Con¬ 
sultative Mexiting of Ministers of Foreign Affairs (Art. 39). The Coun- 

’ Cf. Dickinson’s and Max Huber’s opinions in Dickinson, The Equality, op, cit., 
p. 320. 

2 Cf. US Senate, Doc. 164, 1955, op, cit., pp. 94-96. 

* Art. 26 of the Statute of the Council of Europe provides that Members shall 
be entitled to the numbers of representatives as follows: Belgium-7, Denmark~5, 
France-18, Germany-18, Greece-7, Iccland-3, Ireland-4, Ttaly-18, Luxcmbourg-3, 
Nctherlands-7, Norway-5, Saar-3, Sweden-6, I'urkcy-lO, United Kingdom-18. 
Cf. European Yearbook, Vol. I, op, cit,, p. 282 ff. 
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cil of the Organization is composed of one representative of each mem¬ 
ber State (Art. 48). The Inter-American Economic and Social Council 
is composed of technical delegates appointed by each member State 
(Art. 65). The Organization of American States did not deem it proper 
to follow the example of the United Nations Charter, and did not assign 
special administrative rights and duties to the biggest of the American 
States, as for (^xamj)l(‘, to the USA, Brazil, M(‘xico, and Argentina 
which differ so much in population and material strength from many 
other countries of the Western hemisphere. 

The United Nations is based upon the sovereign equality of its mem¬ 
bers. The meaning of the expression “sovereign equality,” as understood 
by its drafters, has already been discussc^d, as also the special privileges 
assigned by the Charter to the five big Powers as such or as ptTinanent 
members of the Security Council. 

Within the United Nations, all member States, besides the five 
Power, have equal rights and equal duties; their l(*gal equality is 
guaranteed by the provisions of th(‘ Charter. Within the Security 
Council and within the United Nations as a whole the five Powers 
enjoy privileges (i.t*., special rights which others do not enjoy) which 
not only entitle them to a greater participation in the management of 
the Organization (cf. also Art. 86(b) of the Charter), but also establish 
a legal inequality between them and the other member States. 

The legal inequality established by the CharUT in favor of the five 
Powers becomes clear from: 

1) the right of veto; 

2) the right to impose - with the concurrence of two non-permanent 
members of the Security Council - decisions upon all other member 
States of the Organization; 

3) the right to oppose any proposed decisions against themselves; 

4) the particularly striking privilege to impose sanctions upon other 
Members of the Organization, and to legally oppose any sanctions 
against themselves; all the other Members of the Organization may 
be punished for violation of the Charter and of international law in 
general, but violations of and offenses against international law perpe¬ 
trated by the five Powers as permanent members of the Security Council 
may not be punish('d in any way without the will and consent of the 
offenders themselves. 

However, within the General Assembly the political importance 
of which is steadily growing despite its right only to recommend and 
not to decide in a legally binding form - the situation is different. 
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Here, the equality of rights and the legal equality of all States is provided 
for, and this equality carries with it many inequalities in respect of 
the bigger States. India, the USA, Pakistan, Indonesia, with popula¬ 
tions ranging from eighty million up to almost four hundred million, 
have equal voting power with small States wdth several hundred 
thousand inhabitants or slightly over one million. The Soviet Union 
with its tw^o hundn^d million people sliould also be mentioned here, 
however, with the necessary qualification that it is represented by three 
votes, those of the USSR, Byelorussia, and the Ukraine (ut infra), 
and virtually by nine votes if the six European satellite countries are 
taken into account witli their fictitious independence of the USSR. 

Another inequality among the members of the General Assembly 
lies in the enormous diffen'iicc in their contributions to the Organiza¬ 
tion. The scale for the 1956, 1957 and 1958 budgets of the UN range 
from 0.04 piT cent for Costa-Rica, Haiti, Honduras, Iceland, Iaberia, 
Nicaragua, Paraguay and Yemen, to 33.33 per cent for the United 
States. The United States, the United Kingdom (8.55), France (6.23) 
and the USSR (15.28) pay together more than 63 per cent of the 
whole yearly budget of the Organization, but they have only one vote 
each, and all together four votes in an assembly composed now of 
representatives of eighty-two States.^ In such a situation the forty 
tries each of which contributes to the maintenance of the Organization 
half a per cent of its budget (or even less), have absolutely the same 
right to decide how the UN funds have to be spent as the four powers 
contributing more than sixty per cent. The legal equality of Members 
within the General Assembly, combined with the inequality of duties 
at the expense of countries with large populations or wdiich substantially 
contribute by material means and political power to the maintenance 
of the United Nations, provokes much criticism not only by public 
opinion and the governments of the big Powers but also by the govern¬ 
ments of the medium Powers which would like to have their situation 
differentiated from that of small and weaker states. However, the issue 
is exceptionally diflicult to solve, since the United Nations is a political 
organization of States, and States, as Jessup says, “have feelings.” 

The idea of distributing voting strength, wdthin an international 
political organization, among States in proportion to their population, 
wealth and so forth, is not new. Already, some ninety years ago, for 
example, the great British publicist I.orimer presented twice a project 

^ Gf. Yearbook of the UJ\f, 1957; also Everyman^s United Nations^ published by the 
UN Department of Public Information, New York 1956, pp. 338-340. 
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(1871, 1877) for International Government. The main organs of the 
organization would be a General Congress, an International Court, 
and an army composed of combined units of the various member 
States, and which would be at the disposal of the Congress. The head¬ 
quarters of the Congress and the Court would be in Constantinopl<'. 
The General Congress having both d(‘liberative and adminislrative 
power, would be composed of a Chamber of rcrprescntatives and a 
Senate. The voting strength of each of the member States would be 
dirterinimrd according to the number of inhabitants, its income and its 
imports and exports.^ I^orimcr’s project, almost forgotten today, was 
certainly not tlu; first of its kind, and certainly was pnxeded by simila r 
ideas from the rcanote past. 

Many private and official proposals were' submitted in order to 
change the one State-one vote system within the Assembly. The United 
States Secretary of State John Foster Dulles stated on January 18, 

1954, before the Senate’s Foreign Relations Committee’s special Com¬ 
mittee on the UN Charter that if the General Assembly is to assume 
greater responsibility, “then should there not be some form of wciglUed 
voting, so that nations wliich are themselves unable to assume serious 
military or financial responsibilities cannot put those responsibilities 
on other nations? Should there be, in some matters, a combination 
vote whereby affirmative action requires both a majority of all the 
members, on the basis of sovereign equality, and also a majority vote, 
on some weighted basis, which takes into account populations, resources 
and so forth?”2 

It is not possible here to dwell upon all the many projects concerning 
weighted voting, and their basis. Some of them base the representation 
solely on population.® Others propose other factors to be added to 
that of population, for example, the contribution to the UN, economic 
development and education, etc. Several projects support the idea of 
a bi-cameral General Assembly, with one Chamber voting according 
to the one-Statc one-vote rule, the other applying the system of weighted 
votes. Still others would like to divide the World into several regions, 
and to assign a certain number of votes to each regional group.^ Another 

^ French text in Lorimer’s Principes de Droit International, Paris 1885, pp. 326, 
ff., 349 IT. 

* J. F. Dulles, War and Peace, 1950, pp. 191 ff., and US Senate, Doc. No. 164, 

1955, op, cit., pp. 96, 97. 

* Clark and Sohn, Peace Through Disarmament and Charier Revision, 1953; cf. also: 
British Parliamentary Group for World Government, “Federal Union and Atlantic 
Union,” US Senate, Doc. 164, op, cit,, pp. 101-104. 

* U.S. Senate, Doc. 164, op, cit,, pp. 104-111. 
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idea is that of combining the population of a member State wilh its 
voluntary contribution to the United Nations. However, this system 
could lead to glaring abuses too, since it could touch off a race in con¬ 
tributions, and a contention could be advanced that votes are ‘‘bought” 
by those who are eager to run the Organization. 

It is quite significant that the Report presented by Senator Alexander 
Wiley on July 2, 1954 on this subject, concludes with the statement: 
“'rheoretically there may be logical reasons for supporting a system 
of weighted voting for the General Assembly. From a practical point 
of view, however, it might be better to let well enough alone.It does 
not seem that the United States has changed its position (by 1958) 
which remains in accordance with that statement, and since the USSR 
is opposed to any changes of the UN Charter, it also seems that the 
present system of voting in the General Assembly will be maintained.^^ 
The Secretary General of the UN - in his above-mentioned Report of 
September 4, 1957 ~ supports the present system of one vote for one 
State. He believes that the criticism of this system as allegedly con¬ 
stituting an obstacle to arriving at just and representative solutions 
tends to exaggerate the problem. He stresses that the General Assembly 
is not a parliament of elected individual member's; it is a diplomatic 
meeting in which the delegates of member States represent governmental 
policies, and these policies arc subject to all the influences which would 
prevail in international lifc^ in any case.® 


International Tribunals and Courts recognize the right of States to 
legal equality, because they consider sovereignty (independence) of 
States as a fundamental principle of international law with which the 

^ Ibidem, p. 111. 

® There is an important passage in Senator Wiley’s report: ‘Tn the second 
place, if any departure is made from the principle of one-State-one-votc it will have 
to be a modest one with a relatively low ceiling placed on the voting power of the 
great nations. For the small States, having been in a favorable voting position for 
many years, can be exiicctcd to put up a vigorous fight to bl(>ck any proposal which 
would seriously alter what is in effect their privileged status in the General Assembly.” 
Ibidem, p. 107. 

Op. cit. Mr. Hammarskjold continues: “Smaller nations arc not in the habit of 
banding together against the larger nations whose power to affect international 
security and well-being is so much greater than their own. Nor do I sec justification 
for talk about the responsible and the irresponsible among the nations. Finally, 
the two-third rule applied to all major decisions in the General Assembly should 
serve as a reasonable assurance to those who may not fully share the views that 
have been here expressed.” 

Cf. also in this field: Philip G. Jessup, “Parliamentary Diplomacy,” Hague Rec. 
vol. 89, 195)6, pp. 185 ff., especially pp. 241-247; also Elizabeth McIntyre, “Weighted 
Voting in International Organization,” in International Organization, vol. VIII, 1954, 
pp. 484 ff. 
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right to equality is inseparably bound up. International practice in the 
field of diplomatic law clearly evolves toward full equality in diplomatic 
rights and duties. The Vienna Regulation of March 19, 1815 supple¬ 
mented by the Aix-la-Chapelle ( Aachen) Protocol of November 21, 
1818, established a new rule of diplomatic precedence, abandoning 
the division oi Stales into various ranks, and introducing instead the 
division of diplomatic agents into four ranks. Accordingly, it is not the 
importance of a State, hut the rank of the diplomatic agent, and his 
seniority in a given rank (counted from the moment of the vjrcsentation 
of his credentials) that decides his position among other diplomatic 
representatives in the same capital. 

Howi'ver, the division of States into big Powers, medium Powers, 
and small States, was maintained by international tradition, and 
applied not as customary law, but as an international usage. Great 
P()W('rs exchanged ambassadors among each other, and sent pleni])o- 
tentiary ministers to the second class Staters and charges d’affaires to 
th(‘ third class Stales. Second class States sent and rec(‘ivcd plenipo¬ 
tentiary ministers and extraordinary envoys in their intercourse with 
the big Powers and with the second class States, and so forth. l"his was 
the rule generally observed until the end of the First World War. Big 
Powers and medium Powers exchanged charges d’affaires among them¬ 
selves only as an expression of dissatisfaction of one State with the policy 
of the other State, and of the worsened political relations between them. 
In between the two World Wars, some medium Powers started to ex¬ 
change ambassadors with the big Powers, and in some cases also with 
the other medium Powers. During and lifter the Second World War, 
the division into three cate gories of States as admitted by international 
usage in the diplomatic field, gradually disappeared. For example, 
during the Second World War all the diplomatic missions of the United 
States in Latin America have been elevated to the rank of embassies. 
The overwhelming practice at the present time is that States, whether 
big Powers or small countries, commonly exchange ambassadors, in 
their normal, pacific relations. There are still some exceptions to tliat 
rule, particularly for Switzerland which, by its own volition, exchanges 
plenipotentiary ministers and extraordinary envoys, i.c., the second 
class of diplomatic representatives, France being traditionally repre¬ 
sented at Berne by an ambassador extraordinary and plenipotentiary.^ 

' Cf. two standard works in this field: Raoul Genet, Traite de Diploimiie et de Droit 
Diplomatique^ 3 vols, Paris 1931; Sir E. Satow, A Guide to Diplomatic Practice, 4lh edition, 
London 1957. 
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There are still diplomatic representatives of the second and the fourth 
class accredited to various capitals, however, for reasons which are not 
connected with the now' obsolete division of States into Great Powers, 
medium and small States. Thus, equality of rights, and the legal equality 
in rank of all States is also found in the practice of that branch of inter¬ 
national law which is called diplomatic law. I.egal equality in this field 
implies also that no diplomatic representative of any country should 
be given, by the receiving State, any special position of precedence in¬ 
consistent with the rules of diplomatic law which establish the equality 
of treatment of all diplomatic represimtatives according to their re¬ 
spective rank and seniority. 

9. SOME CASES OF I.EGAL INEQUALITY 

In the treaties of Peace, in special Minorities Treaties, and decla¬ 
rations after the First World War (ut supra) the Great Powers compelled 
fourteen other States to accept obligations concerning the protection 
of minorities under the suy)ervision of tht‘ Council of the I.eagu(‘ of 
Nations. Imposing those obligations on other countries but not uyion 
themselves, the Great Powers did not act on behalf of an international 
organization which at that time was only in the making, but by their 
own authority. Both the right to equality of rights in individual relations 
of States and the legal equality of States have been thus violated. The 
equal protection by international law of the sovereignty of the con¬ 
tracting parties was refused to the States subjected to the regime of the 
international protection of minorities. Restrictions were imposed on 
the sovereignty of one contracting party by the other contracting party 
in behalf of the former’s citizens. These provisions wcie legally in force 
until the Second World War. The Council of the League worked out 
an elaborate system of control of the execution of the minorities pro¬ 
visions in many resolutions concerning the consideration of petitions 
which the membiTs of the minority groups were allowed to present 
to the League. 

The highest point of dissatisfaction with this infringement of the e- 
quality of rights of States wtis marked by the declaration of the repre¬ 
sentative of Poland at the meeting of the Assembly of the League on 
September 13, 1934, who, referring to the refusal by the big Powers to 
accept and generalize the same minorities provisions which they had 
imposed upon others, stated; “Pending the introduction of a general 
and uniform system for the protection of minorities, my Government is 
compelled to refuse, as from today, all cooperation with the interna- 
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tioniil organization in thf nialUT of tJu* supervision of the application 
by Poland of the system of minority protection."! Tiiis declaration wa.s 
a turning point in the supiTvision by tl>c League t)!' the, application of 
tlic miiiorily in'ovisious, siricr the ckvim foi ^eucYalixaVkm of vko^o 
provisions grew sVrongtT in many iiitercslcd qiiarlers. On llie other 
hand, oUut rm nibers of tlu' League flatly n jee tt'd the idea of their own 
submission to the r<-gime of the international jnotccUon of minorities. 

Another type of legal inequality in relations between individual sover¬ 
eign Stales may be seen in the following case. On October 16, 1925 at 
Locarno, Czechoslovakia and Germany as w(*ll as Poland and Germany 
concluded separate ln;aties of arbitration. Article 22 of both treaties 
stipulated: “The present Treaty shall be ratified. Ratifications shall 
be deposited at Geneva with the League of Nations at the same time 
as the ratifications of the I’reaty concluded this day between Germany, 
Belgium, Franc«', Great Britain and Italy. It shall enter into and remain 
in force under the samx' conditions as the said Treaty.”^ 

On the face of it, the provision looks quite innocuous. However, it 
established a flagrant inequality at the expense of both Czechoslovakia 
and Poland in relation to Germany. Those two Slates have not been 
signatories of a treaty on the validity of which depended the validity 
of the treaties of arbitration which they signed; the other contracting 
party to those treaties, Germany, was a signatory of the other treaty 
(the Rhine Pact). Thus Germany (together with France, Great Britain, 
Italy and Belgium) had the power to initiate the abolition of that 
other treaty, and implicitly to abolish the Arbitration Treaties with 
Poland and Czechoslovakia, but these two States had not that power. 
In other words, the duration of the treaties of arbitration depended 
only on one contracting State, Germany, and was legally independent 
of the other contracting State of each of the treaties. 

For a jurist it is hard to understand how both Czechoslovakia and 

^ Poland did not denounce the Minorities Treaty — the League would not be the 
proper legal place for it - but it suspended only the application of the so-callcd minori¬ 
ties procedure. The other part of the declaration of Poland mentioned above reads: 
“I need hardly say that the decision of the Polish Government is in no sense directed 
against the interests of the minorities. These interests are and will remain protected 
by the fundamental laws of Poland, which secure to minorities of language, race and 
religion free development and equality of treatment.” Cf. League of Nations, Official 
Journal^ Record of the Fifteenth Ordinary Session of the Assembly, September 13, 
1934, p. 2. 

* Hudson, International Legislation^ Vol. Ill, p. 1689: Treaty of Mutual Guarantee, 
Locarno, October 16, 192v5; the text of the Arbitration Treaties in League of Nations, 
Survey, op. cit., pp. 177 ff. 
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Poland deemed it possible to accept such a position of legal inequality 
in relation with another individual State. However, it may be recalled 
that the endeavors of these countries to have their frontiers with Ger¬ 
many guaranteed in the same manner as were those between that 
country and France and Belgium, did not yield any satisfactory result; 
both Czechoslovakia and Poland were kept outside the negotiations of 
the Pact of Guarantee (the Rhine Pact). Therefore, they considered 
it as their success that a statement was included in the preambles of the 
Arbitration Treaties in which the contracting Parties affirmed their 
willingness to preserve peace, and their recognition of the binding force 
of treaties. The preambles stressed that no rights of a State may be 
changed without the consent of the State concerned, and that the 
sincere obser\'ance of peaceful settlement of international disputes will 
permit settlement of differences between the contracting Parties with¬ 
out recourse to force. The preambles of both treaties were considered 
by politicians and by many writers as a substitute for a formal guarant(;e 
of the territorial status quo between Poland and Czechoslovakia on the 
one side, and Germany on the other side,^ Under these political cir¬ 
cumstances Polish and Czechoslovak governments thought that the 
technical connection of the Arbitration Treaties with the Rhine Pact 
would also be of some political importance. 

The third case which it is deemed useful to cite here, is tlie himous 
Agreement Concerning the Sudeten-Gcrman Territory, signed in 
Munich on September 29, 1938 by the United Kingdom, Freince, 
Italy and Germany. The preamble of the Agreement stated that the 
signatory Powers, taking into consideration the agreement which has 
already been reached in principle for the cession to Germany of the 
Sudeten German territory, “have agreed on the following terms and 
conditions governing the said cession and the measures consequent 
thereon, and by this agreement they each hold themselves responsible 
for the steps necessary to secure its fulfillment.”^ 

The country on which a most brutal operation had to be performed 
had not been invited to the conference table, and had not been a 
signatory of a treaty which took away from it a fourth of its territory, 
and threw its frontiers open to any further aggression by Germany, 

^ A significant ascertainment of that fact may be found even in a book of a well- 
known nationalist professor Freytagh von Loringhoven, Die Satzung des VolkerbundeSy 
Berlin 1926, p. 129; cf. also M. St. Korowicz, Arbitration and Conciliation Treaties of 
Poland, op. cit., pp. 64-73. 

* Hudson, International Legislation, Vol. Ill, p. 131. 
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■which indt.cd occurred on March 14, 1939. tour countries deciding 
the fate of a foreign sovereign country without consulting this country 
as their equal, committed a virtual crime against international law 
from many essential points of view. 

A case of a similar type is that of the Yalta Declaration of the three 
Powers - the United States, Great Britain and th(‘ Soviet Union - of 
February 11, 1945 (the Conference lasted from February 4 to February 
11). Poland’s territory was shifted from the East to the West; some 
190,000 square kilometers have been taken away from that country 
in the East, and it has been given some 110,000 square kilometers in 
the West. The decision was taken without consulting the legitimate 
Polish government recognized at the lime of the Conference by both 
the USA and the United Kingdom. In a statement of February 13, 
1945, the Polish government in London stressed that the decisions of 
the Three Power Conference at Yalta were prepared and taken not 
only without the participation and authorization of the Polish Govern¬ 
ment, but also without its knowledge. The statement emphasized that 
“The method adopted in the ease of Poland is a contradiction of the 
elementary principles binding the allies and constitutes a violation of 
the letter and spirit of the Atlantic Charter and the right of every nation 
to defend its owm interests.” ^ 

Finally, an example of legal inequality in the field of diplomatic law 
is furnished by the exchange of letters concerning the diplomatic 
representation of France in Rabat, and of Morocco in Paris, of May 20, 
1956, and by the exchange of letters concerning the privileged position 
of the ambassador of France in Tunis and of the ambassador of Tunisia 
in Paris, of June 15, 1956. 

The first exchange of notes stipulates that “the Ambassador Extra¬ 
ordinary and Special Envoy of the French Republic to His Majesty 
the Sultan would, in his capacity, assume the role of Dean of the 
Diplomatic Corps in Rabat,” and that “the French Government ... 
will grant to the Ambassador Extraordinary and Special Envoy from 
His Majesty the Sultan to the French Republic a privileged position 
among accredited diplomatic representatives in Paris.”^ The second 
exchange of notes grants the analogous positions respectively to the 

^ Gf. a comprehensive discussion of the Yalta dictation concerning Poland, and 
the excerpts of a number of pertinent texts in this matter in Krystyna Marek, op. 
cit.., pp. 4/8-537. 

* Gf. texts in AJIL^ Vol. 51, 1957, pp. 681, 682; also in VAnnie Politique 1956, 
Paris 1956, pp. 509 fl'. 
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French Ambassador in Tunis, and to the Tunisian ambassador in 
Paris.^ 

Two Stales may grant each other special rights and privileges if 
this does not affect any legitimate interests of other States. The above 
quoted cxch.anges of notes constitute an obvious impairment of the 
( quality rule established in the Vienna Regulation of 1815, and generally 
recognized by all States belonging to the international community. 
C<atliolic States still r<!cognize the customary right of Papal Nuncios 
to occupy the position of Dean of the diplomatic corps in their capi¬ 
tals, but this is expressly authorized by the Vienna Regulation. A Papal 
Nuncio becouK's Dean of the diplomatic corps at the moment of the 
pr(^stmtation of his credentials, notwithstanding the fact that there 
might be many ambassadors in the capital of the receiving State who 
have been accredited to the head of the State much earlier. However, 
besides the exception for the Papal Nuncios in Catholic countries, 
the general rule of international law requires that the senior diplomatic 
representative in the highest rank of representatives to a given foreign 
State be recognized as Dean of the diplomatic corps. It is not a right 
of the receiving State to grant him this dignity; on the contrary, it 
seems that there would be interference with the rights of the diplo¬ 
matic corps if their Dean were imposed upon them by the receiving 
State. On the other hand, a State wdiich recognizes an ambassador as 
Dean of the diplomatic corps notwithstanding the date of the presen¬ 
tation of his credentials,2 infringes the rights of the senior ambassador 
whom international law recognizes as the Dean. Since the ambassador 
at the expense of whom another ambassador was recognized by the 
receiving State as Dean of the corps, is only a representative of the head 
of his own State, this Stale itself is offended by such an action which es¬ 
tablishes privileges in a field where absolute equality should prevail. 

It is not clear enough what the expression “a privileged position 
among accredited diplomatic representatives” means in respect to the 
Moroccan and Tunisian ambassadors in Paris. Nevertheless, this 
wording turns the clock back to the time before the Vienna Regulation 
of 1815 which brought a remarkable relief to international relations 
in the delicate and complex field of diplomatic susceptibilities and 
precedences. 

One has not even to be a devoted friend of France in order to recog- 

1 AJIL,yo\, 51, 1957, pp. 686, 687. 

* I’his is the prevalent practice today while Art. 4/1 of the Vienna Regulation 
provides that: “Diplomatic agents shall rank in each class according to the date 
on which their arrival was officially notified.” 
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nize that France has the right to a privileged position in Morocco and 
Tunisia, but it seems that an infringement of the rules of diplomatic 
law is not a legally adequate means to that effect. The new French- 
Moroccan and Frerich-Tunisian agreements certainly may serve as an 
example for other countries, and they may create precedents for others 
to follow. If a practice based on such precedents were established, one 
would soon arrive at so serious an impairment of diplomatic law as to 
render it necessary to promulgate a new ‘"Vienna Regulation.” 

10. FUNDAMENTAL RIGHTS OF SELF-PRESERVATION AND EQUALITY 

A State has countless rights and duties under international law. How¬ 
ever, one can determine some of the rights which arc at the top of the 
hierarchical pyramid of rights, one category of rights stemming from 
the other. These highest rights - and the correlative duties of other 
States to respect them - may be recognized as fundamental rights if 
they are essential for the existence of a State as a subject of international 
law. In the opinion of this writer, these rights arc: 

1st, the right to self-pr(\servation and to free development; one may 
add here the adjective “legitimate” development, i.e,, a development 
in the framework of international law; 

2nd, the right to equality of rights and to legal equality (equality 
before the law) in mutual relations of individual States, and the right 
to legal equality (relative equality) within an international organiza¬ 
tion. 

The right to self-preservation is a substantive right to preserve the 
State’s sovereignty (independence) and all the other rights which sover¬ 
eignty implies. The right to equality determines the conditions in 
which the right to self-preservation and to free development should 
be carried out in the intercourse between sovereign States.^ 


^ Besides the studies already quoted, cf. also: James Brown Scott, “Lc principc 
dc Tegalit^ juridique dans les rapports internationaux,” Hague Rec., Vol. IV, 1932, 
pp. 473 ff.; Charles Dupuis, Ju;s rapports des grandes puissances, op. cit.; Gilbert Gidel, 
“Droits et Devoirs dcs nations,” Hague Rec., Vol. V, 1925, pp. 593 ff.; Max Huber, 
Die Glekhheit der Staaten, Stuttgart 1908. 
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SUBJECTS OF INTERNATIONAL LAW OTHER THAN 
INDEPENDENT STATES AND INDIVIDUALS 

1. DIVISION OF SUBJECTS OF INTERNATIONAL LAW 
Subjects of international law arc legal and physical persons upon whom 
international law directly imposes duties and confers rights. In other 
words, direct subordination of legal and physical persons to internation¬ 
al law makes them subjects of that law. 

Subjects of international law are, in legal literature, divided into a 
number of categories, of which three, in this writer’s opinion, may be 
easily distinguished. 

A) original subjects, i.e., independent States which in their legal 
intercourse create international law itself as well as other subjects of 
international law, namely international organizations, some bodies 
political with a State-like organization, and individuals. 

B) subjects which are created by and depend on the will of the original 
subjects, but which may also create international law and other subje cts 
of that law; 

C) mere recipients of rights and duties under international law, 
whose international personality depends on the will of the original 
subjects ad A or subjects ad B). 

Original subjects owe their international personality to themselves; 
no authority under international law may abolish or even limit this 
personality without the States’ own will. I’heir personality depends on 
themselves, as long as they exist as sovereign bodies politic. 

Excluding the doctrine of international law in the Soviet Union 
which now recognizes exclusively independent States as subjects of in¬ 
ternational law, the theory, generally prevalent now, admits that there 
were and are special situations in international relations, where various 
political organisms enjoyed or enjoy international personality. One 
usually quotes in that connection: the situation of the Vatican between 
1870 and the treaties of Lateran of February 11, 1929; the special status 
of the Free City of Danzig between 1920 and 1939; the special status 
of the Free City of Triest after 1947; the territories under mandates 
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or even under protectorate; the vassal-states; the British Dominions 
before 1926;^ the International Commission of the Danube; the in¬ 
surgents and their governments; international organizations; individu¬ 
als etc. 

The League of Nations was certainly an international person of the 
category “B.” It had the right of active and passive legation; many 
member States accredited their permanent representatives to the 
League, and the League sent its delegates and representatives abroad 
in occasional quasi-diplomatic missions. It had the right to wage war as 
a sanction against the aggressor. It had the right to conclude treaties. It 
would then be illogical to say that the League of Nations was not a sub¬ 
ject of international law despite all those rights and despite the fact that 
several of its members could advance tliat tlury were subjects of inter¬ 
national law since they were members of the League, i.c., of an inter¬ 
state organization.^ 'Hie same reasoning is valid for the United Nations 
since its creation; the rights of legation, of war and of treaty-making 
are conclusive enough for the recognition of the UN as a subject, and 
even a law-making subject of international law. 

The International Court of Justice deserves high appreciation for 
having thoroughly analyzed this problem in its Advisory Opinion of 
April 11, 1949.^ It states that the subjects of law in any legal system 
are not necessarily identical in their rights, and their nature depends 
upon the needs of the community. Throughout its history, the develop¬ 
ment of international law has been influenced by requirements of in¬ 
ternational life -- the ICJ states - and the progressive increase in the col¬ 
lective activities of States has already given rise to instances of action 
upon the international plane by certain entities which are not States. 

^ Cf. Bompard, Le Pape ct le droit des gens, 1888; Imbart-Latour, La PapauU en droit 
international, 1893; Ciordon Ireland, “ ITic State ot the City of Vatican,*' AJIL, Vol. 
27, 1933; Mario Falco, The Legal Position oj the Holy See before and after the Later an 
Agreements, 1935; V. Bohmert, Die Rechtsgrundlagen der Beziehungm zwischen Dantzig 
und Polen, Berlin 1933; J. Makowski, Le caractere etatique de la ville libre de Dantzig, 
Warsaw 1933. Cf. K. C. Wheare, 7he Statute of Westminster andDo?yiimon Status, London 
1947; Noel-Baker and Fawcett, The British Commonwealth in International Law, London 
1956. 

* Cf. Rolf Knubben, Die Siibjekte des Volkerredits, Stuttgart 1928; Strupp, EU- 
ments..., op, cit,, pp. 38 If.; Manfrcdi Siotto Pintor, “Les sujets du droit international 
autres que les Etats,** Hague Rec., Vol. 41, 1932; Erich Kaufmann, op. at., pp. 399 
ff.; Cezary Berezowski, “Les sujets non souverains du droit international,” Hague 
Rec., Vol. 65, 1938; Pitman B. Potter, “D<5veloppement de POrganisation Internatio¬ 
nale,” Hague Rec., Vol. 64, 1938, pp. 75 IT. ; Maurice Bourquin, “Stabilite et Mouve- 
ment dans POrdre juridique International,” ibidem, pp. 351 IT.; cf. also Mircea Diu- 
vara, “Le Fondement de POrdre Juridique Positif cn Droit International,” Hague 
Rec,, Vol. 64, 1938, pp. 485 IT. 

® Reparation for Injuries suffered in the service of the United Nations, ICJ, 
Reports 1949. 
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I’his development - the ICJ continues - culminated in the establish¬ 
ment of an international organization whose purposes and princi])les 
are specified in the Charter of the UN. But to achieve tliis end -- the 
ICJ stresses - the attribution of international personality is indispensa¬ 
ble.^ I’lie Court affirmed that fifty States, representing the vast majority 
of the membtTs of the international community, had the power, in 
conformity with international law, to bring into being an entity pos¬ 
sessing objective international personality — and not merely personality 
recognized by them alone - together with the capacity to bring forw ard 
international claims.^ The Court cites among other proofs of the inter¬ 
national personality of the UN, the Convention on the Privilege's and 
Immunities of the LW of 1946, wdiich creates rights and duties between 
each of the signatorie^s and the Organization. The C>)urt state's that it 
is difficult to sec how' such a convention could operate except upon the 
international plane and as be'tween Parties possessing international 
personality.® 

The Court comes to the conclusion that the Organization is an inter¬ 
national person. It stresses, however, that it is not the same thing as 
saying that it is a State - which it certainly is not - or that its legal per¬ 
sonality and rights and duties are the same «is those of a State. Still 
less is it the same thing - the Court continues - as saying that it is a 
“super-Stato,” whatever that expression may mean. It does not even 
imply - the ICJ states - that all rights and duties may be upon the in¬ 
ternational plane, any more than all the rights and dutic^s of a State 
must be upon that plane. What it does mean - the Court says - is that 
it is a subjtxt of international law and capable of possessing interna¬ 
tional rights and bringing international claims.^ 

The Court did not concern itself in its above quoted Opinion with 
the international personality of other international organizations or 
institutions.® It seems, none the less, that the League of Nations which 
had main legal features analogous to those of the UN could not have 
been denied the same kind of international personality. It seems also 
that all the Specializerd Agencies of the UN may by analogy be recog¬ 
nized as international persons; they may contribute to the creation 

1 Ibidem, p. 178. 

* Ibidem, p. 185. 

® Ibidem, p. 178. 

* Ibidem, p. 179. 

* In its Advisory Opinion of December 8, 1927, concerning the Jurisdiction of 
the European Commission of the Danube between Galatz and Braila, PGIJ, Ser. 
B. No. 14, p. 64, the Permanent Court of International Justice calls the European 
Commission “an international institution.” 
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of international law to a greater or lesser extent. Their treaty-making 
power is undeniable, and the maker of international law must at least 
be recognized as a subject of that law.^ It seems that a contention to 
the contrary would be difficult to defend. 

The legal personality of international institutions can be only touched 
upon here. In the opinion of this writer all international institutions 
arc subjects of international law, and it seems that this contention is 
a logical consequence of the above presented definition of subjects of 
that la^^^ 

Both tlie PCU] and the ICJ deriv(‘d or derive tlieir rights and duties 
from an international treaty; their existence and organization arc based 
upon an international agreement, they do not depend on any individual 
State, they “dfxide in accordance with international law” (Art. 38/1 
of their Statutes), tlu'y are organs of international law; they do not 
creattr international law, but they establish it. It would be a sheer para¬ 
dox then to affirm that the (Jlourt is an object of inUrniational law; and 
since it is not an obj(‘ct, it must be a subject of the law w liich concerns 
itself wath th(‘ Court; the Roman division, by jurists, of everything in 
the World into '‘personae ct res” is still valid in that case. The same 
contention may be advanced in n'spect to international arbitral 
tribunals, various international commissions and organs of international 
organizations. Insofar as all these international organizations and in¬ 
stitutions are directly subjected to international law, they arc its 
subjects. 

2. THE PROBLEM OF THE INTERNATIONAL PERSONALITY OF THE 
MEMBER STATES OF THE SOVIET UNION 

According to the theory of constitutional law and international law, 
a member State of a federal State (or federation) does not enjoy inter¬ 
national personality. In contradistinction to the confederation of 
States which is a subject of international law as also, all the States 
belonging to the confederation, the federal State, and not its component 
parts (called States or provinces etc.), is the exclusive subject of inter¬ 
national law. A component part of a federal State is not a State from 
the point of view of international law, and this is explicitly or implicitly 
provided in constitutions of federal States. Sometimes also an inter¬ 
national treaty contains a stipulation in that sense, as for example the 

^ Cf. Clive Parry, “Treaty-Making Power of the United Nations,” Bril. Tbk. of 
InU Law 1949, London 1950; Shabtai Rosenne, “United Nations Treaty Practice,” 
Hague Rec.y Vol. 84, 1954, pp. 281, ff. ; cf. especially par. 4 about the “Treaty-Making 
Power of International Organizations.” 
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Montevideo Convention of 1933 (ut supra) which - in Article 2 - 
states that “the federal State shall constitute a sole person in the eyes 
of international law^,” or the Bogota Charter of 1948 (ut supra). The 
latt(T, taking into account the possibility for the American States to 
unite regionally in federal States, provides - in Article 3 - that a new 
political entity that arises from the union of several Member States 
and that, as such, ratifies the Charter, shall become a Member of the 
Organization. “The entry of the new political entity into the Organi¬ 
zation shall result in the loss of membership of each one of the States 
which constitute it.” 

How^ever, in accordance with an arrangement mad(‘ at the Yalta 
Conference of February 1945, the San Francisco Confidence admitted 
Byelorussia and Ukraine to the United Nations as its original members, 
although both these countries are constituent republics of the Soviet 
Union,^ It is, therefore, interesting to analyze summarily the pertinent 
provisions of the USSR Constitution (Fundamental I.aw) of 1936 as 
amended in 1944 and 1947. 

Article 13 of that Constitution states that “The USSR is a federal 
State formed on the basis of a voluntary union of equal Soviet Socialist 
Republics.” Sixteen republics are further listed. The sovereignty of the 
Union republics is - according to Art. 15 - limited only to the spheres 
defined in Article 14 of the Constitution. “Outside of these spheres 
each Union Republic exercises State authority independently. The 
USSR protects the sovereign rights of the Union republics.” 

On the basis of Article 15, one would be inclined to consider the 
“sovereign republics” as component parts of a confederation rather 
than of a federation, particularly if one would combine the provision 
of that Article with those of the following Articles: Ai t. 18-a) - added 
to the Constitution on February 1, 1944 together with Art. 18-b) and 
with the amendment of Art. 60 - provides that “Each Union Republic 
has the right to enter into direct relations with foreign States, and to 
conclude agreements, and exchange diplomatic and consular repre¬ 
sentatives with them.” Art. 18-b) states that “Each Union Republic 
has its own Republican military formations,” and Art. 60-e) provides 
that the Supreme Soviet of a Union Republic “Decides questions of 
representation of the Union Republic in its international relations.” To 
these provisions, the basically important Art. 17 should be added: “The 

^ It was rightly pointed out that actually this arrangement involves far more than 
two additional votes for the USSR, because it is entitled to two additional delegations, 
which not only triples its voting power but its speaking power as well. Gf. US Senate, 
Doc. No. 164, 1955, op. ciL, p. 91. 
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right freely to secede from theUSSR is reserved to every Union Republic.*’ 

The rights to international relations and to a State’s own diplomatic 
and consular representation abroad, as well as the right to secede from 
the union are characteristic features of a confederation of States. An 
attempt of secession from a federal State is considered under the con¬ 
stitutional law of a federation as a revolutionary act, an act of high 
treason. Is then the USSR really so loose a federation of States as to 
permit one to assert that the rights of the component States are equal 
to those which arc enjoyed by the member States of a confederation? 
Is, consequently, the Soviet Union legally entitled to claim for its 
Union Republics a position ofindependent subjects of international law? 

It seems that the answer to these questions may be easily found in 
Article 14 of the Constitution. It states that the jurisdiction of the USSR, 
as represented by its higher organs of State power and organs of State 
administration, embraces the fields which are enumerated in twenty- 
four paragraphs (para, a) to para. x). Let us quote the most important 
of those fields: para, a) Representation of the USSR in international 
relations, conclusion, ratification and denunciation of treaties of the 
USSR with other States, establishment of general procedure governing 
the relations of Union Republics with foreign States; para, b) Questions 
of war and peace; para, d) Control ov<t the observance of the Consti¬ 
tution of the USSR, and ensuring conformity of the Constitutions of the 
Union Republics with the Constitution of the USSR; para, g) Organi¬ 
zation of the defense of the USSR, direction of all the armed forces 
of the USSR, determination of directive principles governing the organ¬ 
ization of the military formations of the Union Republics; para, h) 
Foreign trade on the basis of State monopoly; para, i) Safeguarding 
the security of the State; para, u) Legislation concerning the judicial 
system and judicial procedure; para, v) 1-cgislation concerning Union 
citizenship, and rights of foreigners. 

The direction of economic matters belongs to the USSR, on the 
highest and decisive level; but even the determination of principles 
of legislation concerning marriage and the family, belongs to the 
competence of the USSR, i.e., to the federation, and not to its compo¬ 
nent States. 

The Soviet Constitution claims that the Sovaet Union is a federal 
State. However, it is a federal State of a special type, because it has many 
legal features of a confederation of States, and even more features of 
a highly centralized State. Soviet Union republics do not enjoy many of 
the rights which member States of other federal States may enjoy, 
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particularly in the economic, administrative and legislative fields 
(Art. 14 para, h) to para, u) and para. v). Rights conferred upon the 
Union republics by Art. 18-a) and 18-b) as well as by Art. 60-c) are 
contradicted and virtually invalidated by the provisions of Art. 14 
whicii have preci'dence over all oth<^r provisions of the Constitution in 
the determination of the competence of the USSR and of its component 
republics. The right of secession is purely theoretical. 

Thus, taking into consideration not the mere statement of Art. 13 
about the lederal character of the USSR but the division of competences 
within the Soviet Union between the central State and the component 
States of the alleged federation, one necessarily arrives at the conclu¬ 
sion ~ as professor Rousseau wTites - that “the structure of the USSR 
remains veT 7 centralized and the federalism is nothing there but a 
fa^ade.’"^ Ihe USSR is neither a confederation nor a federation; it is 
virtually a unitary State.^ 

'I’hus far only the Ukraine and Byelorussia, supported by the USSR, 
have asked for and hav(! been granted admission to the* United Nations. 
T’he din!ct diplomatic or consular relations of th(^s(^ countries are still 
non-existent; they have no diplomatic or consular representations 
abroad and no State is represented by diplomatic or consular agents 
directly in these countries. Their direct international ndations arc limit¬ 
ed to their representation in the United Nations and specialized agen¬ 
cies. However, the fourteen other nrpublics backed by the USSR may 
claim their rights to become members of the United Nations and of 
the oth(!r existing international organizations (agencies), invoking the 
precedent of Byelorussia and the Ukraine. Since the recognition of the 
international personality of these two countries was based upon con¬ 
siderations of practical politics, it is to be presumed that an action in 
favor of a similar recognition of other Soviet republics would meet an 
effective opposition by other countries. The fiction of the “sovereignty” 
of the Ukraine and Byelorussia has been accepted on the basis of a mere 
change of the previous wording of some Articles of the USSR Consti¬ 
tution. To enlarge that fiction and apply it upon other Soviet republics 
would mean to destroy the concept of sovereignty of States, as recog¬ 
nized by the dominant theory and by the practice of international law. 
It would also give the right to all the component States of the federal 
States (truly federal States) of the w^orld (and there are hundreds of 

^ Droit Int. PubL, op. ciL^ p. 137. 

* Constitution of the USSR, Foreign Languages Publishing House, Moscow 1952. 
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component States) to be recognized as original, law-crcating subjects 
of international law.^ 

3. NATION AND NATIONALITY UNDER INTERNATIONAL LAW 
The question whether or not a nation is a subject of international law 
is discussed in the literature of international law since the middle of 
the nineteenth century, i.c., since the period of the highest developme nt 
of what is called the national consciousness of the large masses of Euro¬ 
pean populations. The problem of a nation as such and of its rights 
is an exceptionally complex one; it can be considered here very summa¬ 
rily, althougli it plays a role of the greatest importance in international 
relations since the beginning of the nin(‘tecnth century first in Europe, 
and after the first World War, throughout th(! entire World. 

There exists still a terminological confusion in the legal theory and 
practice concerning the use of the terms '^Nation,” ‘‘nationality,” 
“people” and “State.” In Western Europe, where Great Britain, 
France, Italy, Spain, Portugal and the Scandinavian countries are 
homogeneous from the point of view of the sociological nationality of 
their inhabitants, the term “nation” is still considered as interchangeable 
with the term “State.” The same phenomenon may be ascertained also 
on the American continent. Nationality means in those countri<^s the 
same thing as citizenship. One speaks and writes about European 
nations, AmcTican nations, the League of Nations, the United Nations, 
and about the national Courts, national authorities, national roads, 
national armies, etc. always in the sense of a nation which is organized 
in a State, and which is identified with the State. The Latin term 
“lus Gentium” was translated into the I^aw of Nations, or international 
law, meaning interstate law. 

However, in the sociological sense, nation does not mean State, 
nationality docs not mean citizenship, and the adje ctive “national” 
does not pertain to the State, but to the nation which is something 
entirely different from the State. A nation creates a State, which be¬ 
comes the nation’s political organization. The State is subordinate to 
the nation which created it; it works for the nation’s development, 
welfare, material and cultural progress, protects it against any danger 

^ Of. the bibliography concerning the Soviet concept of sovereignty and interna¬ 
tional law, ut supra; also M. Beloff, The Foreign Policy of Soviet Russia, New York 1949; 
Alfred Verdross, “Die Volkerrechtsubjektivitat der Gliedstaaten der Soviet Union,” 
in Osterreichische Z^itschrift fur off. Recht, Wien 1946; cl*, also Josef Kunz, Die Staaten- 
verbindungen, Stuttgart 1928; Jean Dabin, Doctrine gMrale de VEtat, Bruxelles-Paris 
1939; A. P. Sereni, “La repr&cntation en droit international,” Hague Rec., 1948-11; 
B. Demay, VURSS et Vorganisation intemationale, Paris 1951. 
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from within or without, defends its interests in peace and in war. There 
are still many nations without their own States, but here is no State 
without a nation, since it is the nation which is the founder of the 
State. 

Until the end of the eighteenth century, roughly speaking, only the 
ruling nobility and the cultured bourgeoisie were aware of belonging 
to a nation distinct from other nations. With the broad masses of the 
peasantry and of the town people, the attachment to the same monarch, 
lo the same religion, to the same language, and to the country of one’s 
own ancestors were the determining factors of the awareness of belonging 
to a community together with other people sharing the same attach¬ 
ments. It is generally believed that the French Revolution of 1789 and 
the ideas of freedom, equality, and brotherhood (liberte, cgalite, 
fraternite) of all people and of all peoples which were spread all over 
Europe by the political emissaries and by the armies of the Republic 
and of the Napoleonic empire, gave a decisive impetus to the develop¬ 
ment of national consciousness among the European populations. 
Peoples who were governed by foreigners, suddenly realized that those 
who governed them were not only people of a higher social class but 
also foreigners having a different language as their mother tongue. 
Peoples of the same mother tongue, but divided by political frontiers 
between them, and btdonging to different, separate States, began to 
feel the moral, political, even psychological necessity to be united under 
a common government in a common State. 

In France, the Abbe Gregoire worked out and presented to the Con¬ 
vention in Paris on April 23, 1795 (4 floreal An III) a Draft Declara¬ 
tion of the Law of Nations (Declaration du Droit dcs Gens), paragraph 
2 of which claimed that “Peoples are independent and sovereign, not¬ 
withstanding the number of individuals which compose them and the 
territorial space which they occupy. This sovereignty is inalienable.”^ 
Out of the intensively developed public discussions and literature 
especially in Italy and Germany, a concept of a body of rights and duties 
of nations was born, which toward the middle of the nineteenth century 
was called the “Principle of Nationality.” The Italian people strove for 
liberation from the foreign occupation, mainly by Austria, and for 
Italy’s unification. The German people, still divided into a consider¬ 
able number of States (as were the Italian people), strove for their 
unification into one German State. Among jurists and writers of that 
time the greatest credit for the formulation of the Principle of Nation- 
' CU'. Redslob, “Le principe des riationalit6i,” Hague Rec,, Vol. Ill, 1931, pp. 5 ff. 
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ality should go to Pasquale Stanislao Mancini. In his famous lecture 
opening his courses in international law at the University of Turin on 
January 22, 1851 under the title: “About Nationality as the Foundation 
of the Law of Nations,” Mancini gave his definition of the term “na¬ 
tion” (ut infra), and claimed that every nation should constitute one 
State and one alone. He taught that every nation is free to organize 
itself in an independent State, and that nations, and States consisting 
of nations should be equal, and that any form of foreign intervention 
should be absolutely prohibited. 

Thus, Mancini included the principle of nationality into the theory 
of international law. His ideas have been enthusiastically accepted all 
the more because they were in agreement with teachings and writings 
of many philosophers and publicists in Germany, Poland and in other 
Central European countries of that time.^ The principle of nationality 
was soon recognizc'd by positive international law, and connected and 
even identified with the principle of the self-determination of peoples. 

The main part of the principle of nationality is the contention that 
every nation has the right to its own sovereign State and speaking gener¬ 
ally, the right freely to decide about its own fiite. Talleyrand stated 
one day at the Congress of Vienna in 1815 that people should not be 
treated like “estate owned cattle,” and shifted with the land where 
they themselves and their ancestors had lived for centuries, from one 
State to another without being asked for their consent or opinion. 

The principle of nationality implies the self-determination of a nation; 
the term self-determination virtually superseded the old term of the 
principle of nationality. 'Foday, in theory and practice of international 
law, the principle of self-determination is constantly invoked. The right 
of a nation to self-determination implies also the right of members of 
national groups living in a determined territory to be allowed to ex¬ 
press, by means of a plebiscite, whether, in a given case, they desire 
to have that territory included into the territory of another State or 
left within the State to which it belonged until then. The populations 
would share the fate of the territory. Another aspect of self-determination 

^ Cf. Angelo P. Sereni, The Italian Conception of International Law, New York 1943, 
pp. 163 IT.; Rone Johan nr t, Le Principe des NationaliUs, Paris 1923; Georges Weill, 
VEurope du XIX Sikle et ITdee de .Nationaliti, Paris 1938; Walter Sulzbachi, National 
Consciousness^ Washington 1943; Hans Kohn, The Idea of Nationalism, A Study in Its 
Origins and Background,, New York 1951; cf. also the comprehensive work of Hertz. 
op, cil, T'he epoch of Mancini is also presented in the study al>out his great contempo¬ 
rary, who was active more in the political field than in that of international law, 
Giuseppe Mazzini (1805-1872) in Gwylini Griffith, Mazzini, Prophet of Modern 
Europey London 1932. 
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consists in the right of members of a national group, in ease of an 
already decidc'd sliift of their territory from one country to another, 
to express by individual option their desire to retain their fornuT citizen¬ 
ship, and consequently - in the practice of treaties - to transfer their 
domicile' to the territory of the State of which they became citizens. 
The Plebiscites of 1859-1860 in T.ombardy, Savoy, Nice, and in the 
tenritory of Venice, may be cited. I'hc right of option was recognized e.g. 
in the Peace of Zurich (1859), of Vienna (1866) and of Frankfurt 
(1871) etc. The treaties of peace after the First World War attempted 
th(' implc'iiK'ntation of the principle of self-determination. A number of 
States i]a\'(‘ h<'(m reston^d as independent members of the international 
community, som(' others have been territorially aggrandized, and all 
these ()]^(‘rations liave Ixx'n performed on the basis of the right of na¬ 
tions to their own States. A series of plebiscites accompanied by the 
exercis(‘ of the right of individual option were provided for by the 
treaties, and organized more or less successfully.^ 

Prc’sidcnt Wilson presented the goals and purposes of the war against 
the Central European Pow('rs in the “Fourteen Points” of his famous 
address of January 8, 1918 before* the United Stales Congress. This 
address was followed by anoiher one of February 11, 1918, in which 
the President solemnly stated that “peoples and provinces are not to 
be bartered about from sovereignty to sovereignty as if they were 
mere chatties and pawns in a game, even th(' great game, now for ever 
discredited, of the balance of power.” Finally, in his Mount Vernon 
speech of July 4, 1918, Wilson declared that the settlement of every 
question whether of territory, of sovereignty, of arrangement, or of 
political rclationsliip may be carried out only upon the basis of the 
acceptance by th<^ peo]>le concerned. At the Paris Peace (k)nrerence, 
the United State's deh'gation supported the right of self-determination 
of European nations which until 1918 were under German, Russia, 
Austro-Hungarian and Turkish domination. 

S(!ir-determination was also frequently referred to in the official 
statements of the great leaders of the anti-Hitlerite camp during the 
Second World War, as one of the principal problems to be solved by 
the victors. The second point in the Atlantic Charter (1941) states 

^ Cl'- Mat tern, Kmpluyment of the Plebimte in the Determination of Sovereignty^ 1920; 
Gonsollin, plebiscite dans le droit international actuel, Paris 1921; Josef Kunz, Die 
vdlkerrechtUche Option. Wien 1928; Sarah Wambaugh, Monograph of Plebiscites., 1920; 
idem, “La pratique des pMbiscites internationaux,” Hague Rec.. Vol. Ill 1927, pp. 
153 If.; idem, Plebiscites since the World War^ Washington 1933; Kunz, “L*Option de 
nationalittV’Vol. 1, 1930, pp. Ill ff.; ^vAcchicr^Les options conventionnelles 
de nationalite a la suite des cessions de territoires, Paris 1948. 
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that “...they desire to see no territorial changes that do not accord with 
the freely (expressed wishes of the peoples concerned.” Point three of 
the Charier declares that “they respect the right of all peoples to choose 
the form of government under which they will live; and they wish to 
see sovereign rights and self-government restored to those who have 
been forcibly deprived of them.” As already mentioned above, the 
program and purposes of the Atlantic Charter have been subscribed 
to by the United Nations in their Declaration of January 1, 1942 
signed first by tw^enty six States and eventually by forty-seven States, 
all the big Powers includcxl. 

Article 1 par. 2 of the UN Charter rec ognizes that onc' of the purposes 
of the Organization is “to develop friendly relations among nations 
based on respect for the principle of equal rights and self-determination 
of peoples, and to take other appropriate' measure's to strengthen uni¬ 
versal peace.” I’his paragrapli contains several points of value for the 
presently discussexl problem: 

1st, it speaks about the principle of equal rights and self-dc^tcrmina- 
tion as about one and the same principle, under wJiich both the equal 
rights of peoples and their self-determination are tied up with (iach 
other. This is certainly a new expression of the unity of those two politi¬ 
cal phenomena wliich now become also basic elements of international 
law. It is true that this paragraph does not mention whether “the prin¬ 
ciple” is a political principle, a principle of international relations or 
a legal principle belonging to the field of international law. However, 
since the UN Charier is an international treaty and as such a legal 
instrument, principles and rights mentioned or stipulated in it without 
any precise determination of tlnrir specific character, are to be inter¬ 
preted as principles and rights under international law. This writer 
finds little reason to doubt that the principle of self-determination is 
recognized by the Charter as a principle of international law, all the 
more since it is combined with equal rights of the peoples, and the prin¬ 
ciple of equal rights of States and nations certainly is a principle of 
international law affirmed as such in many multilateral treaties, and 
in writings of publicists; 

2nd, the principle of equal rights and self-determination of peoples 
is a basis of friendly relations among nations; 

3rd, this principle is closely connected with the measures to strength¬ 
en universal peace. This idea is expressed again and stressed in the 
preamble of Article 55 of the Charter which speaks about “...the crea¬ 
tion of conditions of stability and well-being which are necessary for 
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peaceful and friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples... 

The General Assembly of the UN adopted a resolution on December 
16, 1952 concerning the right of peoples and nations to self-determina¬ 
tion. 'l^h(‘ pn'amblc refers to Art. 1 and 55 of the Charter, and its last 
paragraph reads in part: “Whereas every Member of the United Na¬ 
tions, in conformity with the Charter, should respect the maintenance 
of the right of self-determination in other States ...” This wording may 
be recognized as an affirmation by the United Nations not only of a 
general principle but of a “right of self-determination.” Thus, the old 
principle of nationality advanced to the rank which it deserves, namely 
to that of an international right, i.c., of “the right of peoples and nations” 
(par. I of the preamble) under international law. Paragraph 1 of the 
operative part of the resolution stipulates that “the States, Members 
of the UN, shall uphold the principle of self-determination of all peoples 
and nations,” and par. 2 starts with the provision that “The States, 
Members of the UN, shall recognize and promote the realization of the 
right of self-determination of the peoples of Non-Sclf-Govcrning and 
Trust Territories... ” ^ 

The Draft Covenant on Economic, Social and Cultural Rights 
(1954, ut supra) states in Art. 1/1 that “All peoples and nations have 
the right of self-determination, namely the right freely to determine 
their political, economic, social, and cultural status.” Par. 3 of that 
Article states again in its first phrase: “The right of peoples to self- 
determination includes permanent sovereignty over their natural 
wealth and resources.” Art, 1 of the Draft Covenant on Civil and Politi¬ 
cal Rights (ut supra) contains identical provisions. 

It may be stated that the principle of nationality as formulated by 
P. St. Mancini in 1851 developed into a principle of international law 
and into a right of nations to self-determination as based upon the 
provisions of international law. The United Nations Charter, because 
of th(! membership of the Organization approaching universality, may 
be considered as a quasi-uiiiversal treaty; its Articles 1 and 55 made 

^ Cr. in connection witli this subject, the Report of the Ad Hoc Committee on 
Factors, August 4, 1953, UN, Doc, A/2428; Factors which should be taken into 
account in deciding whether a territory is or is not a territor^^ whose people have 
not yet attained a full measure of self-government; sec especially par. TV: “Additional 
Elements Relating to Self-Government and Self-Determination”; also in US Senate, 
Co//, of Doc., op. ciL, pp. 732-740. See also ibidem., Resolution adopted by the General 
Assembly, November 27, 1953. pars 6 and 7, pp. 740, 741, and UN, Doc, A/Rcs./145 
(VHl). 

® Ibidem, yi. 730, and UN, Doc. A/2361, p. 26. Cf. also: Benjamin Rivlin, “Self- 
Determination and Dependent Areas,” in internaliona/ Conci/iation^ 1954, pp. 195-265. 
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of the principle and right of self-determination an integral part of 
positive international law. 

4. TERMINOLOGICAL CONFUSION*. NATIONS, STATES, PEOPLES, 
NATIONALITY, CITIZENSHIP 

The Atlantic Charter speaks about the ‘‘wishes of the peoples concern¬ 
ed,” and about “the right of all peoples to choose the form of govern¬ 
ment under which they will livc.”^ The term “people” should mean 
either populations of a country, or a nation which is not politically 
organized, a social group without its own government, or a social 
group living under the government of a people which does not bi'long 
to that social group. Ihis implies a distinction between the people and 
the State. 

The United Nations Charter starts with the pathetic expression: 
“We the Peoples of the United Nations...” The idea of this wording 
is to stress the direct interest and the role of the broad masses of the 
populations of the States which signed the Charter in th(i creation of 
the Organization. It had to be, at the same time, a manifestation of 
the democratic spirit in which the Charter was conceived, and an 
analogy to the preamble of the United States Constitution (“We the 
people of the United States...”). The “pi‘oplcs” of the preamble of the 
Charter arc, however, politically organized in their own States, since 
its last paragraph states that “Accordingly, our respective Governments, 
through representatives ... luive agreed to the present Cheirter...” 

A summary perusal of the Charter shows that Art. 1/2 speaks about 
nations in the sense of States. Art. 3/1 provides that the original members 
of the UN “shall be the States” Art. 4/1-2, Art. 35/2, Art. 50, Art. 
53/1-2 also mention States. However, Art. 55 speaks about the self- 
determination of peoples. Art. 73/a speaks also about peoples but this 
time it is not clear whether it means nations or populations, since the 
French text speaks about “la culture des populations.” The same 
difference between the English and the French version occurs twice 
in par. b) of that Article. Again Art. 76/b speaks twice about “peoples,” 
in the English version, and about “populations” in the French one. 
Paragraph c) of that Article speaks about the encouragement of the 
“recognition of the interdependence of the peoples of the World” in 
the sense cither of nations or of States. The French text uses the term 
“peuples” possibly in one of the two senses or in both. 

^ Cf. also e.g. Article 1 of the Kellogg Pact: “...The High C'lontrading Parties... 
in the name of their respective peoples...” 
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also is ihc .erminology of Art. 80/1: nothing in Ms 

Chapter shall he construed in or of itseh to alter in any manner the 
rights whatsoever of any States or any peoples... Ihe French text 
speaks accordingly about ^^EtaC and ^^peuple,^' The term “people” 
used in rr)ntrudisancrion to the term “State” may only mean the 
nation in the sociological sense of that term. Thus, th<; nation has its 
rights recognized by international law in this provision of 
the Charter as well. 

Chapter XIV of the Charter, dealing with the International Court 
of Justice, uses only the term “State,” which is applied also in Art. 107, 
in all four paragraphs of Art. 110, and in Art. 111/1. The Statute of 
the Court which provides that “Only States may be parties in cases 
before the Court” (Art. 31/1), speaks only about States, and not about 
nations or people's. 

It was pointed out that both draft covenants on human rights re¬ 
ferred to above speak about peoples and nations as having the right 
of self-determination, the term “nations” meaning probably “States,” 
and the term “peoples” meaning “nations.” 

'fhe examples quoted above suffice to show that cv(ui today, in 
the era of ard(!nt nationalism, sweeping the continents of Asia and 
Africa, the confusion exists and indeed increases in the terminology 
- connected with States, nations and peoples - in international treaties 
and draft treaties made by jurists. However, it seems to be a 
generally recognized principle of any legal wording that 
terms should be used in their clear and precise meaning, 
that no terms should be applied which would confuse the 
meaning of other terms used in the same text, and that 
no term should be used one time as interchangeable with 
another term and another time as having a meaning quite 
different from that term. It seems that before drafting a legal 
text, the drafter should carefully establish first the “natural meaning” 
of each term, and if the term is used in various meanings, to define its 
meaning as understood and applied by the drafter. The theory of 
nationality is enormously developed, and its literature belongs to the 
most abundant in the field of social and political science. The difference 
between the State and the nation is now clearly established and de¬ 
termined so as not to be by-passed by drafters of international treaties,^ 

^ 'I'he UN Charter terminology is applied in many regional treaties and decla¬ 
rations. f or example, the South-East Asia Defense Treaty of September 8, 1954 
(the so-called Manila Pact), speaks about the “desire to live in peace with all peoples 
and all Governments,” and about “the principle of equal rights and self-determination 
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5. OBJECTIVE AND SUBJECTIVE GIUTEEW O? K NNTION 
The controversy continues, in literature, between those writers who 
believe that the concept of a nation and of nationality should be ex¬ 
clusively based upon some objective criteria such as language, race, 
religion, and those writers who contend that this concept should be 
based upon the will of an individual to belong to a determined social 
group. The first theory, often called the Gttrman theory of nationality, 
makes nationality, i.e., the membership of a nation, independent of 
the will of the individual concerned. The second theory, called the 
French theory of nationality is called the subjective theory in contra¬ 
distinction to the first one called the objective theory. Finally, there is 
a third theory, often called the Italian theory of nationality, which 
combines both the objective and subjective criteria necessary for the 
establishment of the existence of a nation and of nationality. 

Adherents of the objective theory consider Herder as their great 
teacher and forerunne^r since he regarded the State as an artificial 
organization created by war and conquest, and the nation as a natural 
human collectivity. He stressed the importance of language as the 
unifying factor, and thus contributed to the rise of national feelings and 
consciousness of peoples dominated by foreigners, especially of Slavic 
peoples.^ However, J. G. Fichte (ut supra) is generally recognized as 
the founder of the German theory of nationality. In his Berlin lectures 
of 1807/8 (Redeii an die Deutsche Nation) he referred to the philoso¬ 
phers Bacon, Vico and Leibnitz who considered language as the basic 
factor in the history of peoples. He defined the nation as a group of 
people of the same language, and claimed that all who speak the same 
language belong to a unity which nature itself brought together by 


of peoples” (preamble). The Pacific Charter signed together with that Treaty re¬ 
peals the same expression in the first paragraph of the principles it proclaims; the 
signatory powers arc: the USA, Great Britain, Prance, Australia, New Zealand, Paki¬ 
stan, Thailand and the Philippines. I’he Bandung Conference Declaration (ut supra) 
speaks about the “full support of the principle of self-determination of peoples and 
nations as set forth in the Charter of the UN and took note of the UN resolutions on 
the right of peoples and nations to self-determination, which is a prerequisite of the 
full enjoyment of all fundamental human rights” (Part. G/1). 

In the Treaty of Peace between the Allied Powers and Japan at San Francisco, 
September 8, 1951 (in force April 28, 1952), Art. 1, b) stipulates that “T'he Allied 
Powers recognize the full sovereignty of the Japanese people over Japan and its 
territorial waters”; text AJIL, Suppl. 46, 1952, pp. 71 ff. The term “people” is used 
either in the sense of a “nation,” or in that of “populations”; juridically speaking the 
sovereignty over the territory belongs to the Japanese State. 

^ Johann Gottfried von Herder (1744-1803); among his works most important 
for this subject are: Vber den Ursprung der Sprache, 1772, (T’he Origins of Language) 
and Slimmen der Volker in Liedem^ 1779. 
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inaj)y invisible bonds.^ The political goal, of Pichlc s teachings was the 
unification of all Gcmian-spc'akirig peoples divided into a considerable 
number of States, in one German State. 

It is an undeniable fiict that on the basis of a common language an¬ 
cient nations in Europtr were resurrected like Bohemia, Slovakia, 
Esthonia, Lithuania, Latvia, Finland, the Balkan nations, and new 
nations arosc^ like the Ukraine and Albania. On the basis of a common 
language, for example. Savoy returned to the political community with 
the French people after ten centuries of separation and Upper-Silesia 
rcturni d to Poland after six centuries of separation. Language played 
a creative role not only in fostering a sentiment of unity and of dilference 
from those who spoke other languages as their mother tongue, but also 
a consciousness of being a separate group of people with its special 
interests and mission. Thus, in Central, North-Easterrn and South- 
Eastern Europe, the concept of a State has been clearly separated, at 
the beginning of'the nineteenth century, from the concept of a nation. 
A State began to be understood as only a political organism which 
could contain not only one but several nations united administratively 
but not psychologically, linguistically, and ethnically. In fact, the 
contrast between nation and State started to grow continuously 
stronger until a successful destruction of multi-national Staters, and tlie 
creation of national Stales, more or less homogeneous from the point 
of view of the nationality of its inhabitants, was accomplished. 

The French subjective theory stemmed from the ideology of the 
leaders of the French Revolution, and from the ideas of writers like 
Madame de Stael, or philosophers like Michelet, Fustcl dc Coulanges 
and his contemporary Renan. However, the name of the French theory 
of nationality is particularly connected with the latter. Ernest Renan 
(1823-1892) historian and philosopher, contended that it was not race, 
religion, language, State, civilization or economic interests which 
created the nations. The nation is a soul, a spirit, a spiritual family, 
founded on a heroic past, great men, common glory; common experi¬ 
ence in the past contributed to the formation of a community of will. 
A nation is a great solidarity founded on the consciousness of sacrifices 
made in the past and on the willingness to make further ones in the 
future. The nation is a spiritual principle stemming from the very 
profound complications of history. It is a day by day plebiscite, be- 

^ ^ Cf. eci. Langerisalza 1896; cf. Eugen Lemberg, “Volksbegriff und nationbildend e 
Krafte im Westeu und Osten Europas,” in Nation und Staat^ Wien 1935, No. IX; 
cf. also K. Vosslt;r, The Spirit of Language and Civilization^ 1932; Hertz, op. cit., pp. 78 ff. 
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cause belonging or not belonging to a determined nation is always the 
result of the human will.^ 

In Italy, Giuseppe Mazzini taught that “the nation is the association 
of all men who by language, geographical conditions, or the role 
designed to them by history, form one group, recognize one principle, 
and direct their action under the protection of one law toward the 
actuation of one end,’'^ P. St. Mancini, w'ho contributed so much to 
the elaboration of the principle of nationality and of its legal and politi¬ 
cal consequences, defined the nation as a natural society of men whom 
unity of territory, origin, customs, and language molds into a commu¬ 
nity of living and of national consciousness. Mancini taught that inter¬ 
national relations should be based not upon the States, an artificial 
human creation, but upon the nations, created by God and Nature.^ 
Mancini insisted upon the importance of language for the existence 
of a nation. He stressed that the unity of language is the evidence of 
the moral unity of a nation, and that language is the most powerful 
of all the bonds which constitute the national idea. The will to live 
together is another essential element of nationality - Mancini stresses. 

The objective theory was largely followed in Central and Eastern 
Europe, and the theory combining the objective and subjective cri¬ 
teria (the Italian theory), was and is rather dominant in Western 
European literature. However, some of the writers and scholars in 
the fields other than the juridical one, as e.g., the great linguist Antoine 
Mcillet, affirm that “the language is the clearest and the most efficient 
of all the characteristics which distinguish a nation.”^ 

Funck-Brentano and Sorel define the nation as an aggregate of 
people having the same manners, the same customs and the same 
historic traditions.® They by-pass language as a main element in the 
nation’s creation and existence, but they refer to other objective criteria 
as above. Pradier-Fodere asserts that language is one of the most 

^ Renan’s lecture: QtCest-ce qu'une Nation, Paris 1882. 

* Cf. Sereni, op, ciL, p. 158. 

® Ibidem, p. 163; also Mancini, Diritto intemazionale, Naples 1873, pp. 34 ff. 

^ Les Langues dans r Europe nouvelle, Paris 1928, p. 78. Henri IV of France (1553-1610) 
when he received the deputies of the provinces of La Bresse and Pays de Gex declared: 
“As you speak the French language by nature, it is reasonable that you should he 
subjects of a King of France. I quite agree that the Spanish language should belong 
to the Spaniard and the German to the German. But the whole region of the French 
language must be mine”; quoted by Sulzbach, op. cit., p. 12, from J. Novicow, Con¬ 
science ei VolonU Sociales, Paris 1897, p. 313. 

This declaration by Henry IV proves that the king and his entourage were aware 
of the concept of a nation as distinct from that of a Slate, and that they closely connect¬ 
ed nationality with the mother tongue of the people concerned. 

* Op. cit.y p. 12. 
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essential elements of nationality, and he reminds his readers that in 
the last century the first endeavor of a conqueror was to substitute 
his national language for that of the vanquished. Alluding to Renan’s 
theory, he says that the affirmation that nationality has its source ex¬ 
clusively in the will of social groups leads to absurd consequences, and 
lie asks the question: “ The tiniest community, the humblest village 
which would want to remain isolated like the little republics of the 
Midd]t!-Ages would then form a nation?” According to the great 
French scholar, nationality may be defined by objective elements and 
“by the will to live together as a nation, the will to form a nation wliich 
the Italians call the national consciousness.”^ 

Emile Giraud touches the heart of the matter when he asserts that 
the national will (la volonte nationale) is based upon objective elements: 
“it is an effect, but an effect which acts on the cause; the will tends to 
strengthen the similarity of the common characteristics... Imagine a 
will - he writes -- which would not be based upon any of those elements... 
It would be a will of caprice, an impulsion, a bewilderment or a miser¬ 
able interestedness. 

There are countless definitions along the lines of the objective theo¬ 
ry or of the Italian theory. However, there are some other definitions 
whicli are not easy to classify. For example, Hauriou teaches that 
“nationality is a mentality,” i.e., “the same formation of the brain, the 
same mode of envisaging ideas.”® Duguit asserts that a nation is “a 
milieu in which is produced the phenomenon which is the State.”^ 
Sulzbach writes that “A nation may be defined as a group of people 
which wishes to be sovereign among other people and, therefore, desires 
a State of its own.”® 

The purely subjective doctrine as formulated by Renan is generally 
rejected by publicists as inconsistent with the realities of life and with 
the legal order within the international community. That philosophical 
doctrine would allow fractions of populations belonging to a nation 
which has its own State, to declare from one day to another that they 
have “changed” their nationality, and would like to secede from the 
State in order to create their own States according to the principle of 
nationality. Other groups would declare that they desire to join a 
neighbor State, because they have decided to change their nationality 

* Op. ciL^ pp. 125-136. 

® “Lc droit des nationalit^s, sa valcur, son application,” RGDIP^ 1924, pp. 34, 35. 

® Prku elementaire de droit constitutionnel, Paris 1925, p. 9. 

* Traite de Droit Constitutionnel, Paris 1923, Vol. II, p. 14. 

® Op. cit., p. 66. 
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and to join the nationality of the host nation of that State. It would 
be also possible for various communities within a State to “change” 
their nationality and ask for allowing them to create their own States 
which would constitute enclaves in the territory of the State which 
they would intend to leave. Political opposition to the government or 
various ficticious motives and caprices could push citizens of a country 
toward changing their nationality, and resigning from the State’s 
citizenship and whatever duties are connected with it. They would be 
then authorized to found their own State with its own citizenship or, 
if scattered all over the territory of a State, to live as foreigners (stateless 
or not) with all the implications of their new political status. These 
examples suffice to indicate the absurd consequences of the subjective 
theory. Beautiful and lofty as a philosophical conception, since it stresses 
the autonomy of the will of the individual to organize his life and to 
implement his moral, philosophical and political aspirations, it is a 
destructive idea from the point of view of internal and international 
legal order. It is an idea of fluidity in the mutual relations of peoples, 
and in their political organization. Ern(‘st Renan did not intend to 
push that far the application of his theory, but a juridical analysis 
of the subjective conception may lead straight to reflections which 
have been just presented above. 

I’he objective theory, called also the German theory of nationality, was 
applied consistently by German theorists and the German government 
until the end of the First World War. The German population-census 
did not ask for the indication of the nationality of the inhabitants; in 
tlie respective official forms no question concerning the nationality was 
contained. The mother tongue (Muttcrsprachc) was considered as the 
conclusive criterion of nationality. In order to determine the national 
character of Silesia, Pomerania, East Prussia, etc., the most authori¬ 
tative German writers exclusively referred to the linguistic criterion, 
and to the official census of all the inhabitants and also of schoolchildren.^ 
After the First World War, the Gennan population-census still 
applied only the linguistic crit(!rion as conclusive for the establishment 

^ Cf. e.g. Prof. dr. Josef Partsch, Schlesien^ t. 1, Breslau 1896, t. 11, 1911; Dr. Paul 
Weber, Die Polen in Oberschlesien, Berlin 1914; Prof. dr. Ludwig Bernhard, “Die 
Fehlerquellen in der Statistik der Nationalitaten,” in the Introduction to Weber’s 
work; Dr. Fritz Freeh and Dr. Franz Kampers, Schlesische Landeskunde^ Leipzig 1913; 
Dr. Johannes Ziekursch, Hunderl Jakre schlesischer Agrargeschichte, Breslau 1927, etc.; 
the maps of Silesia from the point of view of the nationality of its inhabitants exclusively 
applied the linguistic criterion, as for example those by Paul Langhans, Gotha, 
1906, Andr^c-Ambrosius, Leipzig 1914 and 1921, Jakob Spett, Gotha, 1918. 
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of the nationality of inhabitants. However, German theorists split on 
the problem of objective or subjective criteria of nationality, and many 
of them pronounced themselves in favor of the declaration of the will 
as decisive for the establishment of one’s nationality. Ihis strange 
phenomenon had its political roots and it had to serve practical purposes 
of German nationalist policy. 

Tlu; objective thf:ory was not fit to serve German interests in Ger¬ 
many’s Eastern territories, since two million people whose ancestors 
lived the n' from times immemorial, still used their Polish, Czech, or 
Lusatian (Sorb) mother tongue. A substantial part had not yet reached 
their full national consciousiu^ss and, therefore, became the object of 
the endeavors of German nationalists to win them for the German 
nationality. Writers and politicians advanced then a thesis that the 
so-called Polish-, Czech-, Sorb- or Danish-spe^aking Germans w^rt* 
Germans, since they declared explicitly or imj^licitly tlirough parlia- 
mcnttiry elections, bravery in the German military service, member¬ 
ship of Geiman associations etc., their will to be Gormans and to be 
considered as such. 

However, the subjective theory could not serve German purposes 
abroad. Germans outside Germany were divided by German politicians 
and ideologists of German nationalism into Germans of the borderlands 
(Grenzland-Deutschtum), i.e., of the territories belonging to the neigh¬ 
bor countries but adjoining German borders, and into Germans of 
the foreign countries (Ausland-Deutsche). The first category had to 
be subjected to an intense irredentist propaganda in favor of the 
separation of its territory from the State to which it belonged, and of 
including it in Germany, The second category had to be won for the 
purposes of German conquests and political goals in the world, and 
it had to be trained in serving Germany all over the world despite 
their citizenship of the foreign countries where they lived. However, 
the membership of the Cierman nation of both categories of people 
was, and could be determined, only on the basis of their German 
mother tongue, since a large part of those people lost their contacts 
with the old fatherland, as well as their German national conscious¬ 
ness. 

Fighting the linguistic criterion, professor Volz contends that lan¬ 
guage has nothing in common with nationality,”^ and he attacks 
Dr. Weber (ut supra) for his opposite standpoint. For the same reason 

^ Dr. Wilhelm V'olz, director of the Geographic Institute in Breslau, Oberschlesien 
wifi die oberschlesische Frage, Breslau 1922, pp. 43, 49, 55. 
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Professor Geislcr violently attacks the “Map of Upper-Silesian Nation¬ 
alities” by Spett.^ Ulitz believes that in Upper-Silesia neither the lan¬ 
guage or the origin and kinship are conclusive bases for the determina¬ 
tion of nationality .2 Warderholt also denies the adequacy of an objective 
criterion of nationality, and hc! gives the following definition of a nation; 
“A nation is an aggregate of people who usually speak the same lan¬ 
guage, and who, because of their common origin or historic develop¬ 
ment, achieved a common feeling of spiritual unity.”^ 

In an oflicial publication of the “Congress of Nationalities” of 1931, 
in which German minorities of ten European countries played a domi¬ 
nant role, there is a pirremptory statement that “The language of the 
Upper-Silesian is not a criterion of his nationality.”^ Warderholt’s 
definition could be accepted without the qualifying adverb “usually” 
refering to the language spoken by the people concerned. In practice, 
it may be interpreted that wherever it is convenient for German policy, 
language means nationality, but in other cases it is not a conclusive 
criterion of a nation. The publication of the Nationalities Congress, 
however, precludes any discussion, and it is quite amazing to see how 
an organization set up (mainly with German funds) for the purposes 
of defending the rights of minorities in Europe, denied to almost a 
million of Silesians in the then German territories, the right to be recog¬ 
nized as a national minority, although the fact that they used the Polish 
language as their mother tongue was not denied. 

Karl Kaisig, a writer and a very active worker in the cultural and 
political field in the then German Silesia docs not abandon the lin¬ 
guistic criterion. He believes that “Every nationality is based upon the 

^ Prof. dr. Walter Geisler, Die Sprachen und Nationalitdtenverhdltnisxe an den deutschen 
Ostgrenzen und ihre DarsielLung, Kritik undRichtigstellung derSpettschen Karte^ Gotha IS33, 
cf. pp. 10-14, 39-44. 

® Dr. Otto Ulitz, “Von der Vergangenheit zur Gegenwart,” in the collective 
publication Das Deutschtum in Polnisch Schlesien, Plauen 1932, pp. 267, 281. 

® Dr. J. P. Warderholt (actually Dr. P. Van Husen, Member of the Mixed Com¬ 
mission of Upper-Silesia), Das Minderheitenrecht in Oberschlesicn, Berlin 1930, pp. 14, 29. 

^ Die Nationalitdten in den Staaten Europas, Sammlung von Lageberichten, herausgegeben 
irn Auftrage des Europaischen Nationalitaten-Kongresses unter Redaktion von 
Generalsckretar Dr. Ewald Ammende, Wien-Leipzig 1931, cf. p. 95. 

This is a particularly interesting publication showing how the principle of the 
international protection of minorities could be abused for fomenting feelings of 
enmity on the part of minorities toward the States of which they were citizens. 
Action provokes reaction and, therefore, Inis L. Claude is right when he writes 
that “Disloyalty and persecution formed a vicious circle which ultimately shattered 
the League system. It was frcqcntly impossible to determine which was cause and 
which was effect,” and he continues: “The European Nationalities Congress, meeting 
for the first time at Geneva in 1925 ... Such groups, notably the Germans of the various 
minority States, the Hungarians of Rumania, and the Macedonians of Yougoslavia, 
strove relentlessly to embarrass and undermine their host States.” Op. cit., pp. 43,44. 
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language" and he, therefore, preaches the necessity of changing the 
Polish language of the Upper-Silesians into the German mother tongue , 
by means of germanizing first of all their Polish “religious life."^ 

It was not easy for German scholars to contradict the “German theory 
of nationality” which enjoyed in literature its great fame for more than 
one hundred years. Therefore, many of them, although stressing the 
primury iniporta.ncc of the will of the individual concerned in estab¬ 
lishing his nationality, still recognize at least the relative value of the 
objective criteria, and especially of language. For example, Dr. Keller 
maintains that the essential element of a nation is its language, because 
it is the most tangible characteristic which distinguishes one nation 
from another. However, language is not a sufficient criterion of nation¬ 
ality for Dr. Keller because, for instance, “owing to the dominant 
power of the German culture, many people of a different language and 
origin belong to the German nation; therefore a nation is in its inner¬ 
most part a community of culture.”^ An analogous standpoint was 
adopted by two democratic Germans, both eminent international 
lawyers, Schiiking and Wehbcrg, who affirm that “his free decision 
to join a determined cultural community and to maintain with it a 
permanent connection”^ should be recognized as the sole criterion of 
an individual’s nationality. 

The Hitlerite doctrine rejected the linguistic criterion, but empha¬ 
sized blood as an exclusive objective criterion of nationality. Hitler 
himself wrote that “not the language makes a nation but the blood. 

I.anguage as a criterion of nationality continues, however, to rally 
ardent supporters of the old German theory of nationality. Despite the 
attitude of the agent of the German government before the PCIJ in 
1928 (ut infra) who in the Hague defended the thesis that the decla¬ 
ration of the will of the person concerned decides about its nationality, 
the Gennan general population-census not only of 1925, but also of 
1933 (the first under the Hitlerite regime) considered the mother tongue 
as the exclusive criterion of nationality. In connection with the case 
before the PCIJ in 1928, Dr. Weeks affirms that “there is in the world 
an unanimous conviction that religion and language are objectively 

* Die polnische polilische Propaganda in Oberschlesien und die deuische Abwehr. Gliwice 
1924, p. 25. 

^ fremdsprachige Bevolkcrung ira Prcussischen Staate,” in the official publi¬ 
cation de.s deuLseken statistischen Landesamts, Berlin 1926, pp. 144-188. 

* Die Satzung des Volkerbundes, cd. 1931, op, cit., p. 154. 

* Op, cit,y p. 312. 
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sure indications of nationality and of the membership of a national 
minority.” He blames the standpoint of the German agent before the 
PCIJ, and particularly that part of the latter’s statement in which he 
admitted that a declaration of the will to belong to a nation may be 
changed some time later. This could lead — Week says — to such a situ¬ 
ation in which members of a political party, in order to oppose a govern¬ 
ment, would one day declare their will to belong to a national minority 
within their State.^ The same viewpoint is shared by Dr. Guttman 
who emphasizes that the language is an essential element of nationality 
and an external expression of the separate spiritual life of a nation. 
‘‘One can deprive a nation - he writes - of its own State, and it will 
not perish, but if one takes away from it its language, if one kills its 
tongue and makes it mute, one will shatter the foundation of its life.” ^ 
This is certainly an opinion which reckons with sociological realities. 

However, language as an objective criterion of nationality found its 
greatest dt'fendcr in Georg Schmidt -Rohr. His great work was published 
in Germany first in 1932, under the title “Language as the Creator 
of Nations,” and republished by the German Academy in 1933 under 
the new title “Mother Tongue. The Role of the Language in the Birth 
of Nations.” Schmidt-Rohr defines the nation as “a human aggregate, 
the separate life of which is in its essence conditioned by the language 
being an intellectual-spiritual means for the formation of our conc(*p- 
tion of the World (Wcltschau), of our humanity.”*'* He furthers speaks 
about the importJince of language for the maintenance of the German 
nationality of the ptx)plc of German origin scattered all over the foreign 
countries. Let us quote some of the titles of the chapters of tliat book 
which give evidence of the author’s attitude toward the role of the 
language in the; creation and existence of a nation: “The struggle ibr 
Germanism is the struggle for the language,” “The frontiers of national 
ethics coincide today before all with the linguistic frontiers,” “He who 
allows his child to be brought up in a foreign language makes a present 
of it to a foreign nation,” “The fate of the language is the fate of na¬ 
tions.”^ 

Schmidt-Rohr emphasizes the inadequacy of the subjective theory, 

* Dr. Helmut Weeks, Die Z^gehorigkeit des deutschen Schulkindes in Ostoberschlesien 
zur deutschen Minderheit, ihre Bestimmung und Geltendniachung, Wertheim a.M. 1932, 

pp. 6-8. 

* Dr. Viktor Guttmann, Minderheitenpolitik und Minderheitenrecht, Budapest 1931, 
p. 8, published by the Institute of International Law of the Pecs University, Hungary. 

* Muttcrsprache-Vom Amt dcr Sprache bei dcr Volkswerdung,” Jena 1933, 
SchrifUn der deutschen Akademie, No. 12, p. 275. 

* Ibidem, pp. 333, 336, 342, 380. 
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and proves by historic examples that it is untenable in reality whe rever 
the declaration of the wiU is not in perfect conformity with the principle 
of the mother tongue as the criterion of nationality. Schmidt-Rohr’s 
worJc is the result of true scholarship, but it has a clearly political goal, 
namely to persuade the German speaking people of the world that 
they should be united with the German national community. ‘‘I wish 
that my work would help Adolf Hitler to finish the task in which Bis¬ 
marck only partly succeeded,” Schmidt-Rohr wrotc.^ His work exer¬ 
cised considerable influence on many German nationalist writers and 
politicians. They followed him in stressing that wherever German- 
speaking people are living, there lives the German nation. However, 
they still denied to national minorities in Germany the right to identify 
themselves by virtue of their mother tongue, with their respective non- 
German nationalities. 

6. THE PERMANENT COURT OF INTERNATIONAL JUSllCE AND 
THE CRITERIA OF NATIONAUTY 

In its application of January 2, 1928, the German government asked 
the PCI] for judgment to the effect “that Articles 74, 106 and 131 of 
the German-Polish Convention relating to Upper Silesia of May 15, 
1922, establish the unfettered liberty of an individual to declare ac¬ 
cording to his own conscience and on his own personal responsibility 
that he himself does or does not belong to a racial, linguistic or religious 
minority and to choose the language of instruction and the corre¬ 
sponding school for the pupil or child for whose education he is legally 
responsible, subject to no verification, dispute, pressure or hindrance 
in any form whatsoever by the authorities... 

It appeared in the proceedings before the Court that the German 
agent occupied a position corresponding to the “French” theory of 
nationality, and the Polish agent defended a position consistent with 
the “German” theory of nationality. In other words, Germany invoked 
the subjective, and Poland the objective criteria of nationality. 

The Court, taking into consideration the provisions of the Minorities 
Treaties, shared finally the Polish (objective) point of view which may 
be evidenced by the following excerpts from its reasoning; “The Court 
is of opinion that Poland is justified in construing the Minorities Treaties 
.. .as meaning that the question whether a person does or docs not belong 

^ Ibidem^ p. X. 

2 PCI], April 26, 1928, Series A-No. 15, Judgment No. 12, Rights of Minorities 
in Upper Silesia (Minority Schools), p. 5. 
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to a racial, linguistic or religious minority, and consequently is entitled 
to claim the advantages arising under the provisions which the Treaty 
comprises with regard to the protection of minorities, is a question of 
fact and not solely one of intention.”^ 

The Court quotes Article 74 of the above mentioned Convention ; 
‘‘The question whether a person does or does not belong to a racial, 
linguistic or religious minority may not be verified or disputed by the 
authorities,” and it asks the question: “Docs this stipulation provide 
a sufficient basis for the construction attributed thereto by the German 
Government, and iiccording to which it is a question of intention 
alone (“the subjective principle”)? The Court does not think so.”^ 
The Court further states tliat “In the opinion of the Court, the prohibi¬ 
tion of verification and dispute has as its object not the substitution of 
a new principle for that which in the nature of things and according 
to the provisions of the Minorities Treaties determines membership 
of a racial, linguistic or religious minority, but solely the avoidance of 
the disadvantages...” “That the principle has remained unchanged is 
further confirmed by Article 131, which, as will be shown below, pro¬ 
vides for a declaration with regard to a question of fact (quelle cst la 
langue d’un cleve ou enfant?) and not a declaration of intention.”^ 
The Court again admits the objective criterion of nationality, when 
emphasizing: “As regards the point whether Article 131 contemplates 
a declaration which ascertains a fact and not an expression of an in¬ 
tention or of a wish, the Court adopts the construction put upon it 
by the Polish Government.”^ Referring to the opinion of the President 
of the Mixed Commission of Upper Silesia, the Court says that “The 
basis of this construction appears in the first place to be the “subjective 
principle” which, according to the German Government, was laid down 
by Articles 74 and 131, but which, according to the above construction 
placed on these articles by the Court cannot be inferred therefrom.”® 

The Court’s Judgment interests us here not from the point of view 
of the settlement of a concrete dispute concerning the minorities schools 
but because it affirms that, in the sense of the Minorities Treaties, the 
membership of a minority is based upon objective and not upon sub¬ 
jective criteria. In this connection it should be remembered that the 
Minorities Treaties do not speak about national minorities, but only 

^ Ibidem, p. 32. 

* Ibidem, p. 33. 

® Ibidem, p. 34. 

^ Ibidem, p. 39. 

^ Ibidem, pp. 4, 42. 
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about racial, linguistic or religious minorities. This means that either 
the race or the language or the religion has to be identified with nation¬ 
ality in the interpretation of the treaties. French writers sometimes 
apply the term “race” in order to indicate nationality in its sociological 
sense, but this is a confusing terminology. The race may not be identified 
with the nation, unless one adopts the Hitlerite doctrine about the 
race and the blood as the only criteria of nationality. The idea of the 
founders of the international protection of minorities was to protect 
in Europe the national and religious minorities, and the term “national 
minorities” became one of the most popular when dealing with the 
protection of minorities. Undoubtedly the Minorities Treaties identified 
languag<! with nationality and linguistic minorities with national 
minorities, thus applying the “objective principle” which is also referred 
to in the above Judgment No. 12 of the Permanent Court of Internation¬ 
al Justice. 

7. THE SOVIET CONCEPTION OF NATION AND NATIONALITY 

Even before the First World War, Joseph Stalin was considered by 
the Bolshevik party as the principal theorist of nationality, and recog¬ 
nized as such by 1 .enin, and by the Soviet regime after it had taken over 
the rule of Russia and dependent countries. Stalin’s authority in this 
field remains unchallenged until today, and Soviet writers refer to his 
books and articles on the subject of nationality as their classical source. 
Therefore, and because of the lack of space, only Stalin’s theory of 
nationality will be summarized below since his teachings constitute the 
Soviet doctrine of nationality. 

In his first book about nationality (Vienna, 1913), he initially dis¬ 
cusses the ideas and definitions of various authors in order to prove that 
th(‘y are either wrong or incomplete, as for instance the definitions of 
a nation by Rudolf Springer and Otto Bauer. The former defines the 
nation as a “union of similarly thinking and similarly speaking persons, 
as a cultural community of modern people no longer tied to the soil.”^ 
According to the latter, a nation is the “aggregate of people bound 
into a community of character by a community of fate.” For Bauer no 
nation is, however, possible without a common language, and he stresses 
that language is the most important instrument of human intercourse.^ 

Stalin gives the following definition: “A nation is a historically 

^ I)a.f nalionale Problem^ cf. Leipzig-Wien 1920, p. 35. 

* Die Nationalitdtenfrage und die Sozialdemokratie^ Wien, ed. 1924, pp. 2, 126, 135, 
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evolved, stable community of language, territory, economic life, and 
psychological make-up manifested in a community of culture.’’ He 
stresses that “It is only wlicn all these characteristics are present that 
we have a nation.”^ 

In his writings about the right of self-determination of peoples, Stalin 
emphasizes and at the same time limits this right. He affirms that the 
question of the right of nations freely to secede from tlie State within 
which they live, must not be confused with the question whether a na¬ 
tion must necessarily secede at any given monu’nt. I his latter question 
must be settled by the party of the proletariat in each particular case 
independently, according to circumstances. For instance, Stalin “per¬ 
sonally” was opposed to the secession of Transcaucasia, “bearing in 
mind the general level of development in Transcaucasia and in Russia, 
the conditions of the struggle of the proletariat and so forth.” 

It is certainly a strange self-determination of nations which depends 
on the will of a political party within the nation concerned, or whiit is 
even more paradoxical, within the State from which the nation con¬ 
cerned intends to secede. This self-determination could be then de¬ 
termined by people belonging to a nation other than the nation strug¬ 
gling for its own State. In Stalin’s example (in 1917), the Russian com¬ 
munist party should determine whether Transcaucasia should take ad¬ 
vantage of the principle of self-determination and secede from Russia. 
He adds to this statement a milder explanation. “But, if nevertheless, 
the peoples of Transcaucasia were to demand secession, they would, 
of course, secede, and would not encounter opposition on our part.”‘^ 
In fact the nations of Transcaucasia were suppressed by implacabh' 
methods in a war-like action in Georgia in 1919-1921. 

Stalin presented, on behalf of the Russian communist party the 
following propositions concerning the national question: a) the recog¬ 
nition of the right of peoples to secession, b) regional autonomy for 
peoples which remain within the given State, c) specific laws guaran¬ 
teeing freedom of development for national minorities, d) a single, 
indivisible proletarian collective body, a single party for the proletarians 
of all the nationalities in the given State.® The last proposition practi¬ 
cally abolishes the democratic effect of provisions b) and c), becaus(^ 
the “single party for the proletarians” had to decide about most im- 

^ Marxism and the National Question^ Selected Writings and Speeches, International 
Publishers, New York 1942, pp. 12, 13. 

* "Report on the National Question,” April 29 (May 12) 1917, Petrograd, ibidcmy 
p. 73. 

* Ibidem^ p. 73. 
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portant national questions, and within this indivisible party, rc« 
presentatives of the Russian nation had their majority of vot<\s secured 
in advance. 

In 1921 Stalin points out that there are four principal factors in the 
national question: 1) that this question, as a part, has been merged 
with the general question of the emancipation of the colonies, as a 
whole; 2) that th(^ vague slogan of the right of nations to self-determi¬ 
nation has been replaced “by the clear revolutionary slogan of the right 
of nations and colonies to political secession and the formation of in¬ 
dependent States...”; 3) that there is an organic connection between 
the national and colonial question and the question of the power of 
the capital, the overthrow of capitalism, and the dictatorship of the 
proletariat; 4) that a new element has been introduced into the national 
question, the “element of real (and not merely legal) equalization 
of nations...” 

Stalin repeats again, referring “to the imperialist war and the 
revolutionary experience” that: 1) the national and colonial questions 
are inseparable from the question of emancipation from the power of 
capital; 2) imperialism (the highest form of capitalism) cannot exist 
without the political and economic enslavement of non-sovereign 
nations and colonies; 3) the non-sovereign nations and colonies cannot 
be emancipated without the overthrow of the power of capital; 4) the 
victory of the proletariat cannot be a lasting one unless the non-sover¬ 
eign nations and colonics arc emancipated from the yoke of imperi¬ 
alism.^ 

The consistency of the Soviet communist doctrine of nationality 
since the time of its elaboration before the First World War is striking 
indeed. It has to be stressed in particular that, since 1921, Soviet 
Russia, and later the USSR (from 1924) carry out relentlessly their 
propaganda in the African and Asian colonies or former colonics along 
the lines of Stalin’s four points quoted above. The destruction of the 
colonial system of the Western European Powers, and the extension 
of Soviet political influences on the respective Asian and African areas, 
became one of the principal goals of Soviet foreign policy, propaganda 
and secret activities. This idea was expressed again, although in a 
veiled form, by Stalin in 1924. He stressed that formerly the national 
problem was usually confined to a narrow circle of questions, concerning 
primarily “cultured” nationalities, as for instance, the Irish, the Hunga- 

‘ “New' Features of the National Question,” Pravda, May 8, 1921, ibidem, pp. 
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rians, the Poles, the Finns and several other European nationalities. 
But Leninism-Stalin teaches - broadened the conception of self-deter¬ 
mination and interpreted it as the right of the oppressed peoples of the 
dependent countries and colonics to complete secession as “the rights 
of nations to independent existence as States.”^ 

During the discussion of the draft of the new Constitution of the USSR 
in 1936, Stalin, with an involuntary sense of humor, stated: “It is, of 
course, true that there is not a single republic that would want to 
secede from the USSR. But this does not in the least mean that we should 
not fix in the Constitution the right of Union Republics freely to secede 
from the USSR. In the USSR there is not a single Union Republic 
that would want to subjugate another Union Republic. But this does 
CiTlainly not mean that we ought to delete from the Constitution of 
the USSR the article dealing with the equality of rights of the Union 
Republics.”- 

The USSR drive toward the political and ideological domination 
over the Asian and African nations and states continues today with 
greater effort and eagerness than ever before, and always consistent 
with I.enin’s and Stalin’s long-distance plans as expressed in Stalin’s 
doctrine of the “national and colonial question.” 

It certainly may be considered as a tragic irony that so many former 
colonial nations in Asia and Africa have achieved their happy and well- 
deserved independence, and that, at the same time, ten ancient Euro¬ 
pean countries have been virtually changed into Soviet colonies. Co¬ 
lonialism in Asia and Africa is now in a period of gradual disappear¬ 
ance; colonialism in Central, North-Eastern and South-Eastern Europe 
florishes despite appearances to the contrary. 

As for Stalin’s definition of a nation, it is exclusively based upon the 
objective criteria; it eliminates the religious criterion, but introduces 
that of the community of economic life. 

8. THE RdLE OF OBJECTIVE CRITERIA IN EUROPEAN AND 
NON-EUROPEAN COUNTRIES 

Throughout the nineteenth century, and even in the period between 
the two World Wars, the principle of nationalities was considered 
mainly, although not exclusively, from the angle of the aspirations of 

^ “The National Question,” lecture at Sverdlov University, April 1924, ibidem, 
pp. 182, 183. 

® The National Question and the Soviet Constitution; Report to the Eight All- 
Union Congress of Soviets, November 25, 1936, ibidem, p. 219. 
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the nations in Europe which were dominated by other nations.^ When 
examining llie bases on which national consciousness of Central, 
Southern and Eastern European populations arose, one may arrive at 
the conclusion that it was first language, and secondly religion, which 
played a dominant role in this field. The basic importance of the ob¬ 
jective criterion of language has already been discussed above. However, 
there are many views in literature which oppose the identification of 
the concept of a nation with the community of people using the same 
mother tongue. 

riie mother tongue as the language in which a human being thinks, 
in which he instinctively reacts to external impulses, in which he natu¬ 
rally expresses his thoughts and emotions, is generally considered as 
the basic indication of one's nationality. Nevertheless, there are some 
examples to the contrary. One usually refers to the case of the Jewish 
nation the members of which adopted as their mother tongue various 
national languages of the countries in which they lived while still 
remaining a separate? Jewish nation. It seems that this example is not 
conclusive. Wherever in European countries the pcoph? of the Jewisli 
faith adopted the mother tongue of the nation within which they lived, 
they became members of that nation, and they would have been com¬ 
pletely assimilated if persecutions or unfriendliness of the religious 
majority of the nation had not aroused their feelings imd consciousness 
of belonging to their own ethnical group. They b(xame “national” 
Jews under the compulsion of external, sociological factors rather than 
by their feelings, and by their own spontaneous volition. The leaders 
of the present Israeli State are well aware of the fact that the mother 
tongue creat(?s the nation and, therefore, they impress upon the new 
settlers tlu* necessity of changing their mother tongue. Those brought 
up in the Hebrew language are considered as genuine Israelis. 

The case of Switzerland is also usually invoked. Here one can say 
that the separate tribal origin of the Swiss populations, their long com¬ 
mon history, their own dialects used in every day life, and differing 
from th(' French, German, and Italian literary languages, arc the factors 
which made the Swiss nation. The four peoples (the Roinansh is the 
fourth language), linguistically different from one another, nevertheless 
melted into one superimposed common nation at a period of time 
when national consciousness as based upon the separate language was 
not a general phenomenon. The Swiss people serve as an example of 

^ Besides the above cited bibliography, cf. Carlton, J. H. Hayes, The Historical 
Evolution of Aiodem Nationalism^ New York 1931. 
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the so-called Stale assimilation. Switzerland is a federal State composed 
of twenty-two States called cantons, and the Swiss nation is composed 
of four separate linguistic groups which do not consider themselves as 
nations. The State and the linguistic gr()U])S in vSwitzerland form a per- 
lect unity which can happily tVirive under tlie federal sysU'm of govern- 
m<mt. It may be statc'd, nevertheless, that Switzerland is a case of a 
quite exceptional kind of relationship loetween the mother tongue and 
the nation. On the other hand, nt‘ithc!r is the religion there a unifying 
factor, nor is the subjective criterion of the declaration of will supposed 
to play any role thcn\ Territory, common history, common political 
interests closely connected with the geographical situation, attachment 
to the common way of life, are not so much objective criteria, as ob¬ 
jective elements upon which Swiss national “feelings” and national 
consciousness are built. 

The Swiss case being exceptional, the general rule remains valid in 
Europe that nationality is determined by the mother tongue of its 
members. Outside Europe, the United States is always cited as an ex¬ 
ample of a country in which tens of separate linguistic groups, having 
a non-English mother tongue, belong to one American nation. This, 
however, is another example of the phenomenon of State assimilation. 
For all those various ethnical groups American citizenship is a unifying 
factor not only of a legal order but also of a moral and psychological 
on(!. The members of the non-Anglo-Saxon groups, if they use the 
English language as their mother tongue, are nothing else but Ameri¬ 
cans, although they might still think and feel about the country where 
their ancestors (or they themselves) came from, with a warm senti¬ 
ment. Those American-born people who still use their old non-English 
mother tongue, usually give precedence to their patriotic feelings 
toward the USA over their feelings of love and devotion for their 
former motherland. The USA is certainly an inspiring example for 
the unlimited possibilities of cooperation between various linguistic 
groups (and to a certain extent also national groups) in one common 
State. 

History and the life of nations prove that as an objective criterion 
of nationality religion is second in importance only to language. In 
various periods of the history of various nations, and in various areas, 
religion w-^as a unifying factor of human aggregates. Balkan States 
were saved from denationalization because of their Christian faith 
different from the Moslem faith of their masters. Western Polish teiri- 
tories were saved from germanization because of the Catholic faith of 
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the people different from the Protestant faith of the dominant class, 
etc. In general, one can sec in studying the development of the national 
consciousness in Europe, that the awareness of being a separate people 
was often based primarily on the religion of a social group distinct 
from the religion of other social groups. In Europe, religion was an 
auxiliary element to language. The religious factor seems to play a role 
of the utmost importance in the former colonics in Africa and Asia. 
India was divided into two States on a religious basis, and Arab nation¬ 
alists dream of the resurgence of one great Arab empire based upon 
the Arabic, and the Moslem faith of its inhabitants. 

It is enormously difficult even for expert students in this field (to 
whom this writer certainly does not belong) to determine the various 
factors which play a decisive role in the birth of the national conscious¬ 
ness of many African and Asian peoples. Certainly, all possible objective 
elements in their various combinations, and to some extent the subjective 
element of the will and choice as well contribute to the realization of 
that consciousness. It would be inadequate to draw a strict analogy 
between the process of development of this sociological phenomenon 
in Europe on the one hand, and in Africa and Asia on the other hand; 
however, similarities exist. In connection with the two latter continents 
one may see to what great extent international relations and human 
intercourse depend on a, sometimes, paradoxical relationship between 
cause and efi’ect. The most important element uniting there the various 
populations which speak various languages and live on a very low level 
of technical and material living standards, is their common hatred of 
the European colonialists, and of their rule over them. For the time 
being, their trend toward independence of foreign rule and foreign 
influence's prevails over everything which profoundly divides these 
peoples because of their different languages, religions, races, cultures, 
manners, traditions, etc. 

British rule in India united several hundred States and peoples 
speaking at least six different languages (besides hundreds of dialects 
of those languages), and divided into castes and sub-castes. Modern 
India takes advantage of the administrative unification of this c- 
normous country under British rule, considering itself together with 
Pakistan as heirs to all th(^ territories which constituted the former 
British empire of India. Pakistan shares this inheritance, and organized 
on the religious basis of the Moslem faith of its populations, has its 
territory divided into two parts, separated from each other by a distance 
of more than one thousand miles of territory belonging to India. 
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Dutch rule in Indonesia united administratively countless tribes 
speaking various languages. Indonesia of today, considering itself as 
the sole heir to the former Dutch colony strives for extending its domi¬ 
nation over territories and peoples which never belonged to one nation 
from any point of vi(^w. Thus, Dutch colonialism is replaced by 
Indonesian colonialism, that is by the domination of the Javanese 
government over the big and small islands of the archipelago. 

It seems to be certain that if India and Indonesia had not been con¬ 
quered respectively by Great Britain and the Netherlands, and if they 
had developed independently of European rule, they would still have 
been divided in hundreds of realms and princely States. Even modern¬ 
ized and democratized under republican governments, they would not 
constitute one nation; on the contrary, with the development of their 
national consciousness on a linguistic and religious basis, tliey would 
have formed tens of separate national States. 

Often the examples of India and Indonesia on the one side, and of 
the Arab States, on tlu! other side, arc quoted in order to deny to the 
linguistic criterion its decisive value for the birth of a nation. It is point¬ 
ed out that in spite of numberless languages and basically distinct dia¬ 
lects, India and Indonesia form each one nation and one State, while 
the Arabs form several distinct States and nations despite their common 
language and religion. However, the division into Arab States is con¬ 
sidered by the nationalist Arab leaders as purely political, and not in¬ 
volving the division of Arabs into distinct nations. They contend that 
all those States arc political organizations of the same nation, as evi¬ 
denced by their calling themselves “Arab Statt's” despite the specific 
names of each of those States.^ They invoke “the Arab public opinion,” 
“the common good of all the Arab countries and lands,” etc. In private 

' Cf. the preamble of the Pact of the Arab League States of March 22, 1945 (ut 
supra)^ which reads: “Desirous of strengthening the close relations and numerous 
ties which link the Arab States, and anxious to support and stabilize these ties upon 
a basis of respect for the independence and sovereignly of these States, and to direct 
their efforts toward the common good of all the Arab countries, the improvement 
of their status, the security of their future, the realization of their aspirations and 
hopes; and responding to the wishes of Arab public opinion in all Arab lands”; 

Cf. B. J. Boutras-Ghali, The Arab League, International Conciliation, New York 1954, 
pp. 387-448. 

On February 21, 1958, Egyptians and Syrians voted to merge their States into a 
new United Arab Republic. Its President, Nasser, in his speech on February 5, 1958 
in Cairo, mentioned seventeen principles on which the Republic is founded in the 
transitional period. The first principle reads: “A united Arab State, an independent, 
democratic and sovereign republic; its people is part of the Arab nation.” 
Cf. N, T.T. February 6, 1958, j). 4. On the other hand, Iraq and Jordan proclaimed, 
on March 19, 1958, the constitution of their new Arab Federation which, however, 
was abolished via facti by the revolution in Iraq in July of that year. 
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publications as well as in official statements and in treaties, the ])e(>ples 
of Syria, Jordan, Iraq, Saudi Arabia, I.rbaiion, Egypt, Yemen, Moroc¬ 
co, I’unisia, Libya, and Suchin consider themselves as belonging to one 
Arab nalion bound by a common languag(‘ and religion. Quite differ- 
<‘nt from lh(‘ Arab national problem are indeed tiic national problems 
of India or Indonesia. Therefore, one may foresee that the Arabs will bo 
integrated into one federal or unitary natioiiLii State, and that India and 
Indonesia, despite thcar federal system of government, will disintegrate 
because of the various linguistic groups of which they arc composed 
and wdiich in time will necessarily achieve their own rcsy^ective national 
consciousness. Thus, the various linguistic groups, conscious of their 
distinct nationality, will probably develop their own nationalisms 
in their strife for the creation of their own indeptaidi^nt, national States. 

The term nationalism has a double meaning. In the nineteenth century 
when it was created, and until the first World War, it meant the ex¬ 
aggerated national feelings and sentiments of people living in the State 
of their own nation, and claiming that their nation has the right to 
develop according to its own interests notwithstanding the conflicting 
interests of other nations. National egoism, not limited by any rules of 
morality or ethics in relations with other nations, an exaggerated and 
even hysterical love of one’s own nation and hatred of other nations, 
were and still are elements of that concept of nationalism. Rene Johannet 
expresses this concept in the phrase: “In the field of nationality, a 
politician wdll be a partisan of national rights only of his own nation.”^ 
The creators of the “principle of nationality,” Mazzini and Mancini 
and many of their followers in various countries fought the idea of 
nationalism in that sense, and did not want the concept of nationality 
to be confused wdtli that of nationalism.^ When speaking about German, 
Italian, Russian or any other nationalism, writers meant this “perverted 
nationality,” and still in the period between the two World Wars, 
political scientists spoke about German, Italian, Russian and other 
nationalisms and nationalists in their pejorative sense. 

^ Le principe des natiomlites, Paris 1921, p. 424; cf. the abundant bibliography of 
the subject in that work. The phrase above quoted is difficult to translate literally; 
it reads: “En nationality, Phomme politique ne sera nationalitaire que pour sa 
nationality.” 

® Hertz, op. cit., p. 385 rightly points out that e.g. Giuseppe Mazzini “drew a 
sharp line between nationality and nationalism. Nationality meant equality, peace, 
and brotherly cooperation between all nations. Every free nation had the duty to 
help oppressed nations to win their liberty,” Hertz stresses that the striving for national 
power and domination at the expense of other nations was hateful to Mazzini, who 
called it a “perversion of nationality a narrow, wretched nationalism; ibidem^ p. 387. 
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At the present time, the term is unforlunately confused with the idea of 
the principle of nationality, known today as the right or principle of 
self-determination. A wrong idea is confused with a lofty idea in the use 
of one and the same term to determine them. Nationalism in its new 
sense means the desire and the activities of a nation tending toward 
the achievement of a nation’s independent political life within its own 
sovereign State. It may be said that scholars who like so much to con¬ 
fuse and to complicate the terminology in the field of their cornpettmee, 
created one mor(' terminological paradox since ''^nationalism'' in its first 
sense tends toivard the destruction of or opposes the nationalism^' in its presently 
popular sense of the self-determination of nations. "I’liis has to be stressed 
d(^spite the fact that the two contrasting concepts exercise a mutual 
attraction, and that nationalism in the second s(ms(* tends to d(\generate 
into the nationalism in the first sense.^ 

The term “nationalism” is ctTtainly very confusing for European 
readers and w’riters who liad so much to do with the nationalist ideology 
and politics of Germany, of Russia and of Italy under the Mussolini 
regime, and who understand it in its morally negative semse, while 
its new connotation has as different meaning.- 

The first connotation of the term “nationalism” as discussed above, 
belongs to the field of politics and sociology, while the second one be¬ 
longs to the political and sociological fields as well as to the field of 
international law which recognizes the right of nations to self-determi¬ 
nation as one of its great principles. International law protects nations 
and their natural rights to freedom and independence, and it opposes 
nationalism as a policy of national egoism, tending toward the conquest 
of and domination over other nations. 

9. NATIONAL STATES AND MULTI-NATIONAL STATES 

States, of which 90 to 100 percent of citizens belong to one and the 
same nation, are usually called national States in contradistinction to 

^ Cf. Emile Girauci, La Nullite de la Politique Internationale Des Grandes Democracies 
(1919-1939), Paris 1948, pp. 196-199, paragraph: “Lc XIX si^cle: Nationalites 
et nationalisme.” Hans Kohn points out that “Nationalism, arising in the eighteenth 
century in Western Eurofx;, has spread into the farthest corners of the Earth; wherever 
it has gone, it has shaped human thought and society according to its image. The age 
of nationalism is world-wide in its manifestations...,” The Idea of Nationalism^ op. cit,, 
p. VII; cf. also in this book the particularly interesting Chapter V: The Sovereign 
Nation, Prince and People, pp. 187-259. 

® Gf. Karl Deutsch, An Interdisciplinary Bibliography of Nationalism 1935-1953, 
Cambridge, Mass. 1956; this comprchcn.sive bibliography gives evidence cf the 
importance of the problems of nationality in the world of today, and of the abundance 
of scholarly studies in the field. It docs not make any distinction between the two 
concepts of nationalism. 
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those where a more important fraction of the population belongs to 
Other nationalities than that of the majority of the citizens. In the latter 
case, one speaks about a multi-national State, especially when a sub¬ 
stantial percentage of the citizens belong to national minorities. A 
minority, according to the definition which the texts of the Minorities 
Treaties imply, is a group of citizens who differ from the majority of 
citizens by their race, religion or language. The treaties speak about 
racial, religious, or linguistic minorities. “Race” and language being 
identific'd with nationality in Europe, the respective minorities were 
customarily called national minorities. Article 2/1 of the Minorities 
Treaties and Declarations stipulated that the resp(!Ctive State undertake 
to assure full and complete protection of life and liberty to all inhabitants 
of the country “without distinction of birth, nationality, language, 
race or religion.” This was the only ])rovision which concerned also 
the rights of foreign citizens or of stateless persons living in the terri¬ 
tories of the Minorities States. Although no specific legal sanctions 
were provided for this stipulation, it was hailed by many statesmen 
and writers as implying th<! protection of the human rigiils of all in¬ 
habitants regardless of their citizenship. 

It has to be stressed again that minority groups were groups of 
citizens with the exclusion of foreign citizens or stateless persons. The 
members of a minority should have had absolutely the same rights and 
duties within the State of their citizenship as those enjoyed or fulfilled 
by the members of the majority. Sometimes, under the Minorities 
Treaties, the minorities, in order to be able to enjoy their equal rights, 
in fact found themselves in a privileged situation, guaranteed by the 
treaties to the minority but not to the majority of the population. This 
unusual problem was examined by the PCIJ. 

In its Ad visory Opinion concerning the Minority Schools in Albania, 
the PCIJ stated that the idea underlying the treaties for the protection 
of minorities is to secure for certain elements incorporated in a State, 
the population of which differs from them in race, language or religion, 
the possibility of living peaceably alongside that population and cooper¬ 
ating amicably with it, while at the same time preserving the charac¬ 
teristics which distinguish them from the majority, and satisfying the 
ensuing special needs. In order to attain this object - the Court says - 
two things w(!re regarded as particularly necessary, and have formed 
the subject of provisions of these treaties. The first is - the Court says - 
to ensure that nationals belonging to racial, religious or linguistic 
minorities shall be placed in every respect on a footing of perfect equality 
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with the other nationals of the States. The second is ~ tlie Court: says - 
to ensure for the minority elements suitable means for the preservation 
of their racial peculiarities, their traditions and their national charac¬ 
teristics.^ 

The PCIJ finally attacked the arduous problem of the difference 
between the notions of equality in fact and equality in law, and it 
stated that it may be said that the former notion excludes the idea of 
a merely formal equality. The Court referred to its Advisory Opinion 
of September 10, 1923 (No. 6) concerning the case of the German set¬ 
tlers in Poland, in which it said: “There must be equality in fact as well 
as ostensible legal equality in the sense of the absence of discrimination 
in the words of the law.” Equality in law - the Court continues - 
preclud(*s discrimination of any kind, whereas equality in fact may 
involve the necessity of different treatment in order to attain a result 
which establishes an equilibrium between different situations. It is easy 
to imagine cases - the Court said - in which equality of treatment of 
the majority and of the minority, whose situation and requirements are 
different, would result in inequality in facts. The Court affirmed that 
“The equality between members of the majority and of the minority 
must be an effective, genuine equality,” according to the meaning of 
the respective provisions of the Minorities Treaties.*-^ 

Until 1918, the approximate number of people living in Europe in 
the States which were not the States of their respective nations, was 
estimated at eighty million. The creation, restoration or territorial ag¬ 
grandizement of States after the First World War, and in the Treaties 
of Peace of 1919/23, reduced this tremendous number of minorities to 
30 million.^ However, the thirty million people belonging to the 
minorities were concentrated in Central and South-Eastern Europe, 
where in several countries like Poland, Czechoslovakia and Rumania 
they constituted about twenty-five per cent or more of the entire popu¬ 
lation. Enjoying their full political and civil rights, and organized in 
a number of their own strong national organizations subsidized from 
outside by the States of their respective nations, these minorities were 
indeed nations within nations. In various regions, these minorities con¬ 
stituted the most prosperous and wealthy part of the population, and 
having at their disposal large funds to use in their private and commer- 

^ PCTJ Scries A/B, Adv. Op. of April 6, 1935, Fasc. No. 64, p. 17. 

2 Ibidem, p. 19. 

* Gf. E. Maxon Engestrom, Les changements des naiionaliUs d'aprh les traitis de 1919- 
1920, pp. 8 ff.; cf. also William E. Rappard, The Quest for Peace, 1940, p. 479. 
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cial life as well as in political life, they were not only in a position to 
protect their national peculiarities, but also to influence members of 
the majority under their financial control. They were even able to 
exercise a large political pressure on their dependants belonging to the 
majority group in order to make them vote in parliamentary or com¬ 
munal elections for the candidates of the minority.^ These activities 
pro\'oked understandable reaction on the part of the governments 
which, in its turn, provoked petitions of the minorities to the League 
of Nations (the Council), when; the governments of ind(‘pendent 
States had to explain their conduct toward the citizens of their own 
country.- 

In general, on('. can stale that in the “Minorities States” (as they 
were usually called in literature and diplomatic practice) the princijDle 
of nationality acted in two dilTerent directions: The minorities, in¬ 
voking this principle asked either for the right to secede from the State 
of their citizenship together with the territory where they lived or, if 
this was impossible for geographical reasons, they asked for such special 
privileges as to make them an almost independent national and political 
group within the State. On the other side, the States concerned, which, 
as a rule, had won their independence on the basis of the principle of 
nationality, after more or less long periods of enslavement, sufferings 
and struggles for freedom, were very sensitive about their sovereignty. 
The principle of nationality dictated to them to endeavor to change 
their multi-national State into a national State without minorities 
and without the resultant submission to the international protection 
of minorities. Every host nation endeavored to become an exclusive 
master within its State’s territory; it wanted to have the State on its 
own. Thus, the Minorities States opposed, on the one hand, the dis¬ 
loyal activities of the minorities against them dictated from outside and, 
on the other hand, they developed in various forms their own policies 
toward assimilating the minorities, toward reducing their numbers by 

* Prof. Charles Dupuis of the Paris University speaks about the situation of the 
German or Polish minorites on both sides of the then Uppcr-Silcsian border: “That 
international protection of the minorities rights has been organized in a strange man¬ 
ner. Very liberal on the surl'ace, it makes possible various abuses, it furthers the agi¬ 
tation of restless and oppressing minorities, and leaves at the merry of unscrupulous 
States neglected minorities.” “Lc regime minoritaire cn Haute Silesie,” in La Silesie 
Polonaise. Paris 1932, p. 133. 

® P'or the last ten years before the War, starting with the year 1929/30 to the 
year 1938/39, the following numbers of petitions were presented to the League: 
57; 20i; 101; 57; 3G; 19; 15; 14; 4. Cf. League of Nations, Report on the Work of 
the league of Nations, (ieneva 1939, II, p. 29. 'fhe decrease of the numbers is due to 
the willidrawal of Germany from the League in November 1933, and the instructions 
for the German minorities to change their tactics. 
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gradually ‘‘denationalizing” them and including them into the majori¬ 
ty, or by encouraging them, by various more or less inoffensive means, 
to leave the country. 

In a multi“national State, the problem of* national minorities groups 
may take various forms, and various methods, deemed practical, inav 
be taken into consideration in order either (o assure a peaceful and 
successful coexistence of all national groups in a State, or to solve the 
problem in a definite manner. Nationalism which instead of serving 
the defense of a nation’s rights, incites a nation to an offensive action 
against the rights of other nations, has its part to play in the struggle 
b(!twcen the majority and the minority, as well as between th(‘ govern¬ 
ment and the majority in yirotcction of the minority. 

From the point of vi(‘w of'their geographic al location within a State 
national minorities may be divided into two cat(‘gories: territorial 
minorities and scattered minorities. 

A territorial minority is one which inhabits a certain part of the 
State’s territory, to which it is historically bound and in which it con¬ 
stitutes the majority of the population. In proportion to the whole 
population of the State it may constitute a small group of citizens, 
sometimes only a small percentage of the State’s population. ScatUTiKl 
minorities lire those which are spread throughout the State’s territory, 
where they always constitute a fraction of the population, at any rate 
not more than fifty percent of the citizens of' a determined region of 
the State. 

Territorial minorities are the gravest danger for a multi-national 
State, but not always to the same extent. If their territory is a frontier 
country divided by the State’s border from the State of their own nation, 
the security of the State of which they are citizens is in permanent danger. 
Nothing can prevent the members of a nation divided by a State’s 
frontier to yearn for unification and to proceed accordingly in their 
actions. In most cases secession is the only definite means for the solution 
of such a situation; plebiscite and individual option help in carrying 
out the right to secession based upon the principle of nationality, 
today known as the principle of self-determination. 

However, the problem is more complicated if: 1) the territory in¬ 
habited by the territorial minority (which in fact should be called 
territorial majority) does not adjoin the territory of the State of its 
nation, and constitutes a national enclave within the State dominated 
by another nation; 2) there exists no foreign State in which the nation 
of a territorial minority is a host nation; 3) although such a State exists, 
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and although the territorial minority lives in a territory adjoining that 
foreign State governed by the people of their kin, this minority does 
not want, for various reasons, to join this State. 

In the case ad 1), secession is impossible, and the situation of both 
the minority living in the enclave and of the State is difficult, poisoned 
by permanent suspicions and struggles in various forms, if a given 
“minority island” is morally, politically and financially supported by 
the more or less distant State governed by the nation to which the 
minority of the former State belongs. 

In the case ad 2) secession is possible if the resources of the small 
nation are sufficient enough in order to support its own State. In the 
case ad 3), it may happen, that political, social, economic and historical 
factors act against the reunion of the territorial minority with the State 
of its nation. For example, the territorial Ukrainian minority in Poland, 
and also a much smaller Byelorussian territorial minority in that coun¬ 
try dreaded nothing more than a reunion with the Sovic^t Ukraine or 
Byelorussia. This phenomenon existed despite the strong national con¬ 
sciousness of the Ukrainian minority, and its generally negative attitude 
toward the Polish State. Ukrainians in the Carpathian Ukraine, 
belonging before the last World War to Gzixhoslovakia, did not want 
to be united with the Soviet Ukraine <‘ither. 

In the case ad 1) secession of thv. territorial minority is not possible, 
transfer is possible; in the case ad 2) secession is possible, transfer of 
population is not; in the case ad 3) secession is possible under the same 
conditions as those ad 2), transfer is not possible. 

Taking into account all the difficulties of solving a minorities problem 
within a State which defends its internal order and even its life against 
disintegration beca use of the actions of territorial as well as of scattered 
minorities, sometimes very powerful, a great theorist of nationalities, 
Karl Renner, suggested that a harmonious order should be worked out 
in a State within which each nation would have its own place. Each 
nation - according to Renner ~ should be able to organize its own life 
parallel to the life and organization of other nations within the same 
State; this parallelism would eliminate any struggle for political 
power between or among the various national groups.^ However, it 
seems that in most cases the problem of the territorial minorities should 
be envisaged from the angle of self-government or autonomy of the 
respective region. Therefore, the following opinion of professor Le Fur 

^ Das Selbstbesiimmungsrecht der Nationen in besonderer Anwendung auf Oesterreich, 
Wien 1918, p. 26. 
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seems to be particularly just and realistic; Where these two great 
powers, State and nationalities threaten to enter into a serious conflict, 
it is wise to resort to special unions which are provided for by public 
law precisely for the purpose of conciliation of those various interests.”^ 
In other words, I.e Fur stresses the usefulness or even necessity of the 
transformation of a unitary State into a federal State, i.e., of the division 
of the countiy into national member StaU*s of a federation. In today’s 
Europe Switzerland and Yougoslavia may serve as an example of 
federalization of multi-national States, while B(^lgium may be cited to 
a certain extent as an example of the “y)arallelism” which Rimner 
r<*commended. 

'I'he history of the present c<mtury proves that a State, within which a 
national majority and the government oppress the minorities, and 
particularly the territorial minorities, may never count on loyalty 
toward itself on tlu* part of the citizens belonging to those minorities. 
Members of the minorities do not considt*r that State as their own State, 
and they oppose by (!very means at their disposal the policy of the State 
and its aspirations to development and gn^atness, A State of this kind 
would always ])e doomed to disintegration, and its sovereignty would 
R'st only in its rc^pressivc pow<'r ready to be applied against a part of its 
citizens. On the other hand, a federal State based upon the respect of 
the nationality of its component parts, seems to b(^ the State of the 
Future all over the world wdiere various nations confront one another 
within the same political boundaries of a country. 

10. PRIMACY OF NATIONALITY OVER CITIZENSHIP? 

The problem of the relationship between the State and the nation 
implying the problem of the political and legal relationship between 
nationality and citizenship was one of the most controversial and 
delicate problems in the international relations of Central and Eastern 
Europe during the period between the two World Wars, It still 
maintains its importance in various parts of the world; it centers 
round the question whether the membership of a nation prevails legally 
and morally over the citizenship of the individual concerned or vice 
versa. According to the classical concept of citizenship, it constitutes a 
legal bond between the State and the citizen, who not only remains 
under the supreme power of his State, and has many duties to fulfill, 
but also enjoys full protection by the State within and without its ten itory. 

^ “Nationalit^s et Etats,” Rev. de Dr. Int. et de IJg. Comp.^ 1921, p. 113; cf. also 
pp. 200 fT. 
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A citizen owes allegiance, faithfulness and devotion to his State, in - 
eluding the readiness to sacrifice his life if necessary. He would commit 
a flagrant betrayal of his primary obligations toward his State, if lie 
would receive any instructions or orders from a foreign State against 
the intere\sts of the former. He would commit not only a crime under 
the common law, but an act of high treason, if he were to attempt to 
(mdaiiger the security of his own State in relation to a foreign Stati*. 
The State is considered not only as a legal and political organization, 
involving legal and political ties between itself and its citizens, but also 
as a moral unity which conditions the common way of life of its citizems. 
Int(‘rference with th<' legal and moral unity of a State by foreign 
States is condemned by international law as an infringcmient of tlie 
State’s sovereignty and of its fundamental right to s('lf-prescrvation. 
As a rul(* nothing h^gally authorizt‘s a State to interfere in the relation¬ 
ship between another State and its citizens (utsupra); thed irectaction 
of a foreign State is considtTed as an offense against international law, 
even in the case of an intervention in favor of a minority in another State. 

Since the First World War, under the prcssur<' of the public opinion 
in their countries and of the exalted national feelings of their popu¬ 
lations, quite a number of States have deemed it necessary to concern 
themselves with the fate of tin; citizeiLS of other States belonging to the 
host nation of the former. Robinson and others recall that in the fifteen 
years between 1919 and 1934, apart from agreements which were 
signed but not ratified, there were twenty-five bilateral international 
agreements which referred to the status of minorities.^ In those treaties 
the contracting parties obligated themselves to guarante(! to the respec¬ 
tive minorities in their countries the equality of rights with the majority 
of the population. However, no organ of supervision or control was 
provided for, and direct diplomatic intervention by the signatories in 
favor of the minorities was excluded. Nevertheless, the mere fact of the 
conclusion of a treaty in which one signatory power concerns itself 
with the situation of the citizens of the otht'r signatory power, was 
significant evidcnccr of the growing, and sometimes even overwhelming 
importance of the minorities problem in the relations among the States 
conc(Tned. 

National-socialism and the Hitlerite regime in Germany tried to 
give a theoretical foundation to the trend toward breaking the prestige 
and the legal validity of the citizenship in favor of the membership of 
a nation. For those German theorists, the State is not an end in itself; 

^ Robinson and others, op. cit., pp. 57, 58, 283 footnote 20. 
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it is only a means to preserve and to increase the integrity of the nation 
which is the community of persons of the same racc^ i.e., of the same 
blood, and also of th(‘ same* culture, etc. The State is only an iiistninKTit 
of action, an arm of the nation. However, the State, as an arm of the 
nation, still remains an absolute, omnipotent sovereign within its 
territory. Theoretically an organ of the nation, the State ideiitirics itself 
with the nation, and if it intervenes in favor of the Germans abroad in 
spite of their foreign citizenship, it is the Nation-State* which in tervenes. 
I'his theory had to convince all the Ge rmans in foreign countiies 
that membership of the German nation prevails over any duties of 
citizenship if they dash with the interests and demands of the German 
Nation-State. In the practices of international relations of Central and 
Eastern Europe, German propaganda, pressure and material support 
virtually broke the allegiance of the (ierman minorities groups to their 
respective States. Countless inlervcnlions by German diplomats in 
foreign countries in favor of German minorities - already transformed 
into the future “Fifth columns” of the German invaders - gradually 
increased in intensity from 1933 to 1939. 

Everywhere in that area, German writers and politicians used to 
stress that the Third R<uch rejected the sovereignty of the State as 
asserting the primacy of the State over the nation. On the contrary, 
the nation is sovereign, and it takes under its protection all those who 
in the world belong to the German national community. The concept 
of the State was, for Germany’s external purposes, overruled by that 
of the national community, the “Volksgemeinschaft,” and the quality 
of a citizen had to be replaced in its moral and political validity by 
that of the member of the Nation (people), of the “Volksgenosse.” For 
Hitlerite theorists the nation became a person of international law, 
more important than the State as an international person, although 
the State still preserved its character of a subject of international law.^ 

The recognition of the primacy of the membership of a nation over 
the citizenship of a State would lead to inextricable political and legal 
complications. The sovereignty of the Minorities State would be in¬ 
fringed and substantially restricted not in favor of the international 
community but in favor of a foreign State protecting the national 
minorities in another State. Citizens of a State would be divided, from 
the point of view of their rights and duties, into two categories. To the 
first one would belong the members of the national majority who 

^ Gf. writings by Helmut Nicolai and others, quoted ut supra, and the studies on 
the Hitlerite doctrine mentioned previously. 
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would enjoy only the protection of the law and authorities of their 
country. To the second category would belong the members of the 
national minority who would enjoy, to the full extent, all the rights 
conferred upon the majority by the laws of the State, and at the same 
tim(‘ not only the protection of the laws and aullioritii'S of the State 
of th(‘ir citizenship, but also the protection by the foreign State govern¬ 
ed by the nation of their kin. A nation organized in its own Stale would 
be authorized to protect members of the same nation living in other 
States. 

From the legal point of view, the rights of one State based upon the 
principle of the primacy of nationality over citizenship would conflict 
with the rights of another State based upon the citizenship of the 
minorities groups. An individual, as a citizen of his State, would owe 
allegiance to it, and as a member of a nation different from the host 
nation of his State, he would also owe allegiance to his nation. A nation 
would have the right to oppose the laws and administrative orders of 
the State within which the respective national minority would live. It 
is easy to see that the whole legal concept of the State and of citizenship 
as worked out throughout the centuries would be destroyed if the prin¬ 
ciple of the primacy of tht! nation over the State and of nationality over 
citizenship were accepted as a rule of the internal organization of a 
State as well as of international relations. However, this “principle” 
as proposed by Germany and imposed by it on various small European 
countries, was generally rejected by legal theory outside Germany, 
although many minorities countries started mutually to intervene in 
behalf of the respective national minorities. Direct German diplomatic 
interventions, political pressure and threatening propaganda allegedly 
in order to protect the German minorities by the German Nation-State 
were only the prelude to open hostilities and to the invasion of the 
minorities countries by German armies. Nevertheless, the phenomenon 
of the conflict between the citizenship and nationality of an individual 
living in the territory of a State not belonging to his nation, still exists 
today, and certainly will grow in importance in the Asian and African 
countries together with the ever-growing national consciousness of the 
peoples of those continents. 

It may be foreseen that in many areas the jealous attachment to 
the nation’s own peculiarities will develop into an offensive nationalism, 
and the problem of the primacy of nationality over citizenship or vice 
versa will emerge anew as one which would require an adequate so¬ 
lution for the benefit of the common good of nations and States. 
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11. THE DILEMMA OF THE MINORITIES PROBLEM 
PROTECTION OR TRANSFER 

It has already been mentioned above, in connection with the Draft 
Covenant of Human Rights, that both the international protection of 
minorities and the protection of minorities by a foreign State only 
on the basis either of that State’s overwhelming political superiority 
over a minorities State, as it was in the past, or on the basis of a bilateral 
treaty, yielded clearly negative results in practice. Due to the possible 
interference of an individual State in the internal affairs of another 
State, either directly or indirectly through the intermediary of an inter¬ 
national organization, such a protection of minorities harmed interstate 
relations as well as the interests of the minorities concerned, because 
of the understandable reaction of the majority of the population and 
of the government protecting the interests of the State and its host 
nation. Multi-national States under the protection of the minorities 
system yearned for national homogeneity which could not be normally 
reached without cither the seci'ssion of territorial minorities or ihe 
assimilation of tlu* minorities, or th(‘ cession of some parts of the 
State’s territory to its neighbor State. 

However, some Stat(\s which could not achieve the assimilation of 
the minorities groups, and which considered these citizens as dangerous 
for their security and for the national interests of the host nation, found 
out that the best way of solving this arduous problem was the transfer 
of the minorities populations from the State of their citizenship to the 
State of their nation. This w^as, for example, the case between Turkey 
and Greece, Turkey had a sinister record in its treatment of the Armenian 
populations within its territory. Considered c^is an instrument of Russian 
policy (Russia claimed officially its right to protect the Armenians in 
Turkey) the Armenians, divided form the Turks by their religion, lan¬ 
guage, historic past and by their increasing national consciousness, be¬ 
came an object of cruel persecutions. In 1896, tlie number of Armenians 
massacred by the Turks was estimated at 200,000, which provoked 
diplomatic protests and pressure by the Great Powers. During the 
First World War, in spite of the protests of other countries (USA 
note to Turkey on February 17, 1916), more than 800,000 Armenians 
were killed in organized massacres, or in transports to concentration 
camps as well as in the camps. During the Greek-Turkish war in 
1919-1922, they sided with the Greeks and again became an object 
of violent Turkish reprisals; finally, not many Armenians were left 
in Turkey, which, however, had to cope now with the Greek problem. 
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More than one and a half million Greeks in Turkey cooperated 
materially and morally with the Greek and Allied expedition i<, 
Smyrna and the Western coast of Asia Minor in 1919-1921. The 
victory by the reorganized Turkish Army of Mustafa Kemal Paslia 
provoked a flight of more than one million Greek citizens of I’lirkey 
w lio were compromised by their collaboration with the armi(!S of their 
nation; more than a half a million Greeks remained in Turkey. 

riie new d'urkish republic preferred not to have to deal wdth 
a Greek minority and with fon'ign interference in behalf of the Greeks, 
or to have recourse to the methods applied by the governments of 
the Sultan toward the Armenians. In their striving for a national State 
without national minorities, the lurks undertook the solution of the 
Greek problem by means of a transfer of populations. A convention 
of January 30, 1923 was then concluded in I^ausanne between Turkey 
and Greece, which stipulated that there should take place “a com¬ 
pulsory exchange of Turkish nationals of the Greek Orthodox religion 
established in Turkish territory, and of Greek nationals of the Moslem 
religion established in Greek territory.”^ Thus, 450,000 Greeks of 
Asia Minor were transferred to Greece, and some 145,000 Turks of 
Macedonia were transferred to Turkey.*^ 

Turkey signed the treaty of peace with the Allied Powers on July 24, 
1923 in Lausanne, and accepted the obligations of the international 
protection of minorities, with however the understanding that with 
the Greek problem solved, its national dignity and sovereign rights 
would not have to suffer too much because of the interference of the 
League of Nations in its internal affairs. Turkey’s desire for national 
homogeneity was so ardent that it voluntarily accepted in advance the 
disastrous consequences for its economy because of the loss of one and 
a half million Greeks who constituted the middle class in that country. 
Turkish industry and trade were almost exclusively in the hands of 
citizens of Greek-Orthodox faith who now had to be replaced by the 
Turks hastily trained for that purpose. On the other side, the shock 
caused by the sufferings of the Greek refugees, lack of housing, dis¬ 
ease, excessively high death toll because of all the hardships of the 
flight and the transfer, and also the economic difficulties involved 

^ Exceptions were made for the Greeks on the islands of Imbros and Tenedos, 
and for ilicxse established in Constantinople before October 30, 1918, also for the 
Turks in Western Thrace. 

* There were some precedences in the Balkan area of the transfer of populations, 
however without a legally provided compulsion, e.g., the Protocol between Greece 
and Bulgaria of September 29,1913; convention of reciprocal emigration of November 
27, 1919 between Greece and Bulgaria. 



OTHER SUBJECTS OF INTERNATIONAL LAW 


321 


were hard to endure. Therefore, in the first years after the Lausanne 
Convention, both the Greek and the Turkish Governments, on the 
one hand, and the League of Nations’ representatives headed by the 
great Fritjof Nansen, as well as the diplomatic representatives of France 
and Great Britain on the other hand, denied their responsibiVity for 
initiating the compulsory transfer of populations.' 

'Fhe final result of that tragic operation was politically satisfactory. 
'Fhe main causes of tlu! political struggles and of the hatred which divided 
'Furks and Greeks w'erir eliminated in that period, and eleven years 
later (in 1934) both States were in a position to take part in the Balkan 
Entente together with Rumania and Yugoslavia. 

From the point of view of international law which provides for the 
self-determination of nations, and from the point of view of the basic 
human rights, the Greek-Turkish exchange of population might be 
considered as a wrong and unlawful action. This kind of transfer of 
people cannot be compared with plebiscites and with the consequences 
of individual options, followed by the emigration to the country in 
favor of which the option for citizcTiship has been compl(4cd. Human 
beings were not asked whether or not they were willing to transfer 
their domicile to the other country; they were treated not as subjects 
but as objects of law. The case of the Greeks was a particularly tragic 
one, and Redslob rightly reminds us that Hellenism was driven out 
of Asia Minor where it had had deep roots during three thousand years 
and where it had developed a prodigious civilization which was the 
cradle of all European civilization.* 

The primacy of the nation over the State was maintained in the 
Lausanne Convention. The State was not considered as the speaker 
for its own citizens, but a foreign State as their presumed plenipotentiary 
spoke for those foreign citizens because of their nationality. I’hc general 
idea of the transfer was to give precedence to nationality over citizen¬ 
ship in a short, radical operation, and then to return to the principle 
of the citizenship as the legal and moral bond between the citizen and 
his State. The principle of the exclusive allegiance and political fidelity 
of the individual toward his State had to be reestablished. The main¬ 
tenance of peaceful relations between States was recognized in that 
case as a higher value than the right of the individual to decide about 

* Cf. Stclio Seferiades, “L’Echangc des populations,” Hague Rec,, Voi. 24, 1928, 
pp. 311 ff.; Alexandre Devedji, UEchange obligatoire des miuorites grkques et turques m 
vertn de la Convention de Lausanne du 30Janvier 1923^ Paris 1929; Stephen P. Ladas, The 
Exchange of Minorities; Bulgaria, Greece and Turkey, New York 1932. 

® Le principe des naiionaliUs, op, ciL, p. 44. 
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it. VioJatioji orhiirnan rights and fiiiidamental freedoms for the bcndu 
of the sovereignty of States and orderly international relations is thru 
undeniable in such compulsory transfers of populations J 
However, the example of the Lausanne Convention was followed 
during and after the Second World War. Hitlerite Germany concluded 
a series of conventions with Italy, Esthonia, Latvia and the USSR in 
1939, with Hungary and Rumania in 1940, willi Croatia in 1941, 
and with Bulgaria in 1943. There was also a treaty between Rumania 
and Bulgaria in 1940 concerning the compulsory exchange of po])u- 
lations in which 62,000 Bulgarians and 110,000 Rumanians were in¬ 
volved. The expulsion of Austrians from the Italian Bolzano province 
(Alto Adige) involved 185,000 persons.*-^ 

I'he shifting of the territories of Poland from East to West requirc'd 
a gigantic transfer of Polish and German populations. This w<ts de¬ 
cided by the three big Powe rs, the USA, Great Britain and the USSR, 
which took into consideration the necessity of eliminating multinational 
States in that area, and of solving all the enormous and varit'd inter¬ 
national difficulties and troubles in the h'gal, political, economic and 
other fields, in a coimnon State of heterogeneous national groups divided 
by an inveterate, and now iniTadicable hostility toward each other. 
Speaking about these problems in the House of Commons on December 
15, 1944, Prime Minister Winston Churchill stated that contemplated 
revisions of Poland’s boundarit's would involve the shifting of several 
millions of people. He suggested that “expulsion is the method which, 
so far as we have been able to see, will be the most satisfactory and 
lasting. 

There will be no mixture of populations to cause endless trouble ... A 
clean sweep will be made, I am not alarmed by these large transferences, 
which are more possible in modern conditions than they were before.”® 

* Speakinj? about the Lausanne Convention and its consequences for the individu¬ 
als concerned, Stelio Seferiades asks; "’is it a result to imitate?” and he answers: 
“Yes, maybe, in the case of an inexistent interstate society, within which the force 
would take absolute precedence over the law; but certainly not between States on 
the equal level of an advanced civilization, and in the epoch in which, in order to 
develop the cooperation and to guarantee the peace and security of nations, the 
States constituted themselves in an organized society, and accepted obligations based 
upon law and justice.” Ibidem^ p. 433. 

® Cf. Joseph B. Schlechtman, European Populations Transfers 1939-1945, New York 
1946; all the transfers initiated and directed by Germany arc described in that book 
against the background of the Hitlerite ideology ; cf. also: Eugene M. Kulischer, 
Europe on the Move, New York 1948, and: Institut National de Statistique, Les transferts 
intemationaux des populations, Paris 1946. 

* Quoted in Inis L, Claude, op, cit,, pp. 97, 98. 
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The Potsdam Agreement of August 2, 1945 (Truman-AtUec-StaJin) 
stipulated that Germans should be transferred in an orderly and human 
way from Polish and Czechoslovak territories to Germany. Also transfers 
of Germans from Hungary were envisaged. On that basis, some two- 
and-a-half million Germans were expelled from Cz.cchoslovakia, and 
only about two million from Poland, since several million Germans 
had already left the temtories involved when fleeing from the Soviet 
offensive in 1945. This decision of the three Powers, however severe 
and implacable as it seemed to be, was dexmed absolutely necessary, 
since it was unimaginable that large German minorities could live in 
Poland and Czechloslovakia after more than six million Poles and 
Czechs had be!en murdered in German concentration camps during 
the preceding five years. Peace in that continually troubled area indeed 
largely depends on the liquidation of the “war among nationalities” 
within one State. 

As it was suggested above, the compulsory transfer of minorities 
whether unilateral or in the form of an exchange of populations, violates 
human rights. However, in some specific political and geographical 
situations, it constitutes a much lesser evil for individuals, nations and 
humanity than the situation in which people of various nationalities 
live in one State as its full-fledged citizens, fighting one another and 
involving in their fight the respective nations of their kin in foreign 
States, and these States themselves. In other regions and in other parts 
of the world international protection of minorities may and should 
be envisaged on a proper basis. The recourse to expulsions of human 
beings from the homeland of their ancestors should be applied only as 
the last unavoidable resort in case of overwhelming political necessities.^ 

12. NATIONS AS SUBJECTS OF INTERNATIONAL LAW 

As submitted above subjects of international law may be divided into 
three categories: A) Original subjects; B) Non-original subjects en¬ 
dowed with the law-making power; C) Recipients of international 
law without the law-making power. 

All subjects of international law are legal or physical persons upon 
whom this law directly imposes duties and confers rights. A nation, in 
the legal sense, is neither a legal nor a physical person; it is only an 
aggregate of physical persons who have their own legal capacity. A 
nation as such is not a subject of any law and, therefore, may not have 
any rights under any law. 

^ Gf. M. St. Korowicz, line expirience de droit international, Paris 1946, pp. 161-174. 



324 


OTHER SUBJECTS OF INTERNATIONAI. LAW 


Nations are mentioned in numerous international treaties. The prin¬ 
ciple of nationality is a principle of international law, and the right 
of self-determination of nations, which it implies, is constantly invoked 
in international agreements and declarations. However, all the re¬ 
spective international instruments deal with the sociological concept of a 
nation and, from the legal point of view, they concern themselves with 
the physical members of the nation. Provisions referring to the self- 
determination of nations, however, arc addressed to the States within 
which the respective nations live. States agree among themselves to 
recognize the right of nations, i.c. of the physical members of the re¬ 
spective nation, to self-determination, and implicitly they agree to 
allow this right to be exercistTl by the jnejnbers of the nation con¬ 
cerned who live under their rule. Nations are represented in the inter¬ 
national field by the governments of their States. 

It may be considered as one more paradox in the field of international 
law that a nation is actually a subject of law only when it is organized 
as an independent State; but in that case the nation again disappears 
behind its State which is its legal and political organization. l"his 
organization, and not the nation which it represi^nts, is an international 
person. 

However, there have been some instances in the practice of inter¬ 
national law which seem to contradict the ruh^ that a nation is neither 
a subject of municipal law nor of international law. The Polish National 
Committee and the Czechoslovak National Committee were recognized 
in 1917-1918 by the Allied Powers as representing respectively the 
Polish and Czechoslovak nations. Their representatives were granted 
diplomatic privileges and immunities, and their national military units 
under their national banner were recognized as combatants under 
international lawJ In November 1939, the Czechoslovak National 
Committee w^as recognized by the Allies as representing the Czecho¬ 
slovak nation; this recognition was valid until 1941 w hen the Committee 
was recognized as the Government of Czechoslovakia in London, 

In the first case mentioned above - during the First World War - 
the recognition as a nation was an anticipated but politically already 
decided recognition of the Polish and Czechoslovak States, In the second 
case, it was an anticipated recognition of the government. In both 
cases the recognition as a nation had to serve purely practical and 
political purposes in a transitional period. 

1 Cf. Hackworth, Digest, op. cit., Vol. I, pp. 203 ff.; J. Garner, International Law 
and the War, 1920, pp. 39 ft. 



CHAPTER VIII 

TNDIVIDUAT.S AS SUBJECTS OF INTERNATIONAI. lAW 

1. INDIVmUAES AS AI.EECiEH OBJECTS OF INTERNATIONAL LAW 
Publicists who consider individuals as objects of international law ex¬ 
clusively or in principle are almost too numerous to be quoted. How¬ 
ever, in the opinion of this writer, one may speak about an i ndividual 
an^object of international law only in e xceptional cases, in which 
the spirit of tjie jmodern international few is flagrantly violated. 

The Roman jurists, our masters in the legal science, divided every¬ 
thing on cartii into jx-rsons and objects (personae ct res); persons were 
those who had the capacity for rights. Slaves were oUfects /'things) not 
persons because they only had duties but no rights under the law; 
like cattle and other domestic animals, they were the object ol' trade, 
their will did not exist from the legal point of view. 

Can a human being today be an object of law? Unfortunately he 
can be in those countries where slavery still exists. We may hope that 
this exception in the treatment of human persons, stemming from the 
lugubrious past, and now of a criminal character, will quickly disappear. 
The rule is that under municipal law the individual may only be a 
subject enjoying cither both the capcicily for rights and the capacity 
for legal action or only the first one in case of minors, mental disability 
and in other cases provided by law which designates an individual’s 
legal representa t ives. 

If individuals may not be objects under inuniripal law, may they be 
objects of international law? Certainly not under the democratic con¬ 
ception of law. Individuals may be either subjects ol international law 
or nothing; this means that either they exist for international law or 
they do not exist. In the municipal field, individuals arc subjects of 
law, but they are not subjects of all the municipal Jaws, for example, 
a jurist is not a subject of a law concerning physicians, and an architect 
is not a subject of a law concerning the exercise of a legal profession 
or the membership of the bar; neither arc they objects of the laws which 
do not concern them; they do not exist for those laws. It is, therefore. 
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a juridically inadequate reasoning according to which individuals are 
objects of international law since they are not its subjects. 

During the last World War there were cases in which individuals 
were treated in international agreements like creatun^s without any 
rights, like objects without their own will. In various agreements con¬ 
cluded between Hitlerite Germany and the then satellite governments 
of the countries under Gennan occupation or control, hundreds of 
thousands of individuals were designated to be “delivered” as workers 
to Germany. A true hunt was organized in France for example (agree- 
mi nts between gaulciter Sauckel and the Laval government) to catch 
these people and to send them to German factories against their will 
and their emphatic protests. They certainly were treated as objects 
of international law. We do not speak of the millions of human beings 
sent to concentration camps, since this was done not under international 
law but under German law. Nevertheless, even in this field thert* 
were some international understandings between Germany and the 
satellite governments, such as those concerning th(‘ delivery of certain 
numbers of people of Jewish origin to German authorities (agreements 
with France’s Lcival, Rumania, Hungary, etc.). It could be said, of 
course, that the satellite governments were in fact German govern¬ 
ments, and that Hitlerite Germany concluded these agreements with 
itself, but technically, the agreements were international, and there¬ 
fore they may be cited here as an exception to tlie general rule. 

One may argue that even in the most democratic systems of law, 
duties are imposed and enforced upon the individual against his op¬ 
position and his personal will. However, the pertinent law does not 
make this individual its object, since that law was voted and adopted 
by the representatives of the citizens on the basis of the sovereignty of 
the people of which the individual concerned is a member. His will 
was represented when the law was made, and if it is overruled, this 
is done on the basis of a Constitution which admits the existence of 
the common will of the people as expressed by the majority of its rep¬ 
resentatives. He still maintains his legal personality under the respec¬ 
tive law. 'fhe governments which “delivered” the citizens of their coun¬ 
tries to Gennan authorities were not democratic governments but dic¬ 
tatorships, and their decisions were not based upon the will of the citizens 
expressed directly or indirectly. Therefore those individuals, treated 
by international law like objects, were, like objects, delivered to the 
foreign government. 

In a democratic system of government individuals are represented 
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in parliaments by people whom they have elected for this purpose. 
Parliaments take a substantial part in the process of the ratification 
of treaties. They authorize the head of the State to ratify the treaty 
and without this authorization (consent and advice) of the parliament 
or of one of its chambers, in most countries the ratification is impossible. 
Parliaments may in other countries defeat the government authorized 
to ratify the treaty or to conclude it without ratification, if they do not 
agi'ec with the provisions of the treaty. 

The laws of a country are made through two channels: the internal 
channel and tlu* external one. Parliaments as well as administrations 
make laws based upon constitutional authorization. International 
treaties which become part of the law of a country constitute the ex¬ 
ternal channel through which municipal law^ is made. Since they are 
concluded with tlie autliorization or under the supervision and control 
of th(' parliament, the individual citizen has an indirect influence on 
making them and on llndr contents through his parliamentarian 
representatives, exactly in the same degree, from the legal point of view, 
as in the case of municipal laws and administrative decrees, etc. Under 
thosi' circumstances again, how may the individual who indirectly 
participates in making international law be considered as an object of 
the provisions which lur contributes to creeite? 

It seems that_the idea of individuals as objects of international law 
is clearly rejected by the Universal Declaration of Human Rights of 
the United Nations, which stipulates in its Ar ticle 6 that: “Everyone 
has the right to recognition everywhere as a person before the law.”^ 
The same provision is repeated in Article 16 of the Draft Covenant on 
Civil and Political Rights of 1954 (ut supra). In the opinion of this 
writer it must bt: understood as follows: a human being is a person before j 
all laxv, municipal as well as international xvhenever the provisions of that law 1 
refer to him. 

Individuals may be subjects of international law or they may not. 
They may never be objects of international law or of any other lavv\ 

2. STATES AND INDIVIDUALS AS SUBJECTS OF INTERNATIONAL LAW 

The idea that international law rules not only the intercourse of in¬ 
dependent States but also that its provisions arc directly binding on 
individuals without the intermediary of their State, is as old as the 

^ Universal Declaration of Human Rights^ adol)ted and prodaitned by the General Assembly 
of the United Nations on the tenth day ^ December 1948^ Pamphlet of the UN in many 
editions and languages. 
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science of international law itself. Grotius considered the law of nations 
^ as a body of rules governing the activities of individuals in international 
\ relations rather than as a body of provisions binding on States in their 
relations with other Stales.^ Pufendorf stresses the identity of Natural 
Law binding upon individuals and States.^ Hobbes expresses a similar 
opinion consistent with the concept of Natural Law which implies a 
perfect unity of the whole system of law whether in the municipal or 
in the international field. Subjects of that law could only be the same 
in all its fields.^ 

Numerous writers of the nineteenth century, although not advocates 
of the School of Natural Law, proclaimed the international personality 
of individuals parallel to that of States. Hc flter asserts that a hiunan 
person has international rights and duties.^ Ala^na Civitas^ 

envisages not only States but also individuals as subjects of international 
\ law.^ Bluntschli claims that international law also rujes matters con- 
j corning private persons, particularly their rights which remain under 
; the protection of the civilized world, their individual freedoms.® Heil- 
born expresses belief in an international protection of human rights, 
in a direct personality of individuals in international law in this field, 
Martens pronounces himself in favor of a similar idea, and Wilhelm 
Kaufmann considers States as well as individuals to be subjects of inter¬ 
national law.® 

, , Approaching our own times, we see West lak e teaching that the “’du- 
^ i tics and rights of States are only the duties and rights of the men who 
'"j)compose them,”® and De Lapradelle who asserted in 1901 that “an 
old Law of Nations which saw nothing but States, has been replaced 
by a new Law of Nations which secs the human person above the State. 

De Lapradelle in his project of a Declaration of the Rights and Duties 
of Nations, presented to the Institute of International Law in 1922, 
affirms that the individual is a subject of international law, and also 

^ Cf. Basdevant, Les Fondateurs..., op. «/., pp. 227 ff.; Jesse S. Reeves, “La Commu- 
naut^ Internationale,” Hague Rec.^ Vol. 3, 1924, pp. 26, 27; Bourquin, Grotius..., op. 
ciL, pp. 86 ft.; cf. the definition of the State by Cirotius, ut supra. 

* De lure Naturae et Gentium, L. II, C. III. 

® DeCive: Irnpcrium, C. XIV, par, 4. 

Le droit international de VFurope, Berlin-Paris 1883, pp. 44 ff. 

® Op. cit., p. 90. 

® I.e Droit International Public Positif, cd. Oxford 1920, pp. 52, 62. ^ 

’ Paul Heill)orn, Das System des Vblkerreckts, Berlin 1896, p. 84. 

® F. de Martens, Traite de droit international, Paris 1883, Vol, 1, pp. 428, 442; Kaiif- 
mann, Die Rechtskraft des Internationalen Rechts und das Verhdltnis der Staatsgesetzgebungen 
undder Staatsorgane zu demselben, Berlin 1889, pp. 2, 3. 

• Collected Papers..., op. cit., p. 78. 

^0 RGDIP, Paris 1901, Vol. 8, p. 399. 
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that the social aim of international law is to defend the rights of men. i 
For Le Fur, States are the direct subjects of international law, while 
individuals are indirect sub jects . He asserts that the individual is a 
true subject of international law as of any law but, as a rule, he appears 
in this law represented by his Statc.^ 

Lawrence is very reluctant to accept the international personality 
of individuals. He states that “Individuals we have seen reason to regard 
rather as objects than as subjects of law that exists between States, 
though we recognize fully that private persons may and do, especially 
while war is going on, perform cm their own responsiliility acts that bring 
them in direct contact with the rules of International Lavw”^ Lawrence 
agrees wath Oppenheim (International I.aw, first ed., Vol. I, par. 290) 
that persons like territori(‘s are objects of international law, and he Ixv 
lieves that it is best to “reserve the term subjects for those artificial 
persons with sovereign States or marks of statehood.”^ The great 
British publicist seems to be in favor of tlic State as the sole subject of 
international law\ but does not declare it categorically as he docs not 
preclude the ymssibility for an individual to find himself in direct 
contact with the rules of international law\ I’he most striking feature 
of Lawrence’s doctrine in this field is his affirmation of individuals as 
objects of international kuv. 

After the First World War, a great number of wTiters pronounced 
themselves in favor of the international personality of individuals as 
well as of States. Taking into consideration a series of cases in the prac¬ 
tice, of international law% where private persons have been allowed to 
claim their rights directly before^,internatiorial bodies, these publicists 
arrive at the conclusion that international personality of individuals 
cannot be denied under the present law of nations. However, it was 
not possible to most publicists to recognize States and individuals as 
equal in their capacity under international law. It has always been 
obvious for an overwhelming majority of jurists that under the present 
international law only States and some int(T-state organizations are 
able to create rules of the law of nations, and that individuals may de¬ 
rive their international rights only by means of an agreement of States 
endowing the individual wuth his owui limited personality. Today, 
the existence of such international personality of the individual is 
still entirely dependent on the States wdiich created it, and is alw-ays 

^ Amuaire de VInstitut dc Droit InternatiotiaL Paris 1924. 

® La thhrie du droit naturel...^ op, cit,^ pp. 92 fF.; also Precis...^ op. ciL, p. 114. 

® Op. cit., p. 69. 
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revocable according to the decisions of these States. Therefore, publicists 
speak of States as members of the international community of State s, 
and of individuals as subjects of this community (Rehm). Verdross 
refers to active and passive subjects.^ Others mention “full subjects and 
limited subjects,” or “ordinary subjects and extra-ordinary subjects,” 
“normal subjects and extra-normal subjects,” etc. 

In 1929 the Institute of International Law (Institut de Droit Inter¬ 
national) unanimously adopted the resolution that “There are cases 
‘in which it may be de^rable to recognize the right of individuals to 
directly appeal to an international judicial body in their differences 
with the States.”- This resolution, expressing the opinion of so many 
outstanding publicists, gave a new impulse! to individual writers in 
developing the idea of the recognition of a certain capacity for legal 
action of individuals before international judicial and political organs. 

VV. Ivor Jennings, stressing that Slates are not the sole subjects of 
international law, says that the law of nations “may coiif(‘r personality 
upon an individual or upon a community notwithstanding the fact 
that t his p e rsonality is not constistent witli^thj! philosophical definition 
of the States.”^ De Louter (irmly emphasizes the depend(!nce of the 
personality of private persons on treaties concluded in their behalf by 
Stales, and Simon Rundstein, the Polish publicist, recalls that individu¬ 
als have no influence on the creation of international bodies even though 
they enjoy a right of legal action before them. He asks the interesting 
and very substantial question: “Would it be possible for individuals to 
have a vested right of never being deprived of the rights which have 
been conferred upon them?” Rundstein himself answers this question 
in the negative, taking into account the present state of the practice 
of international law.^ 

Reeves advances the opinion that international law is a result of 
relations which exist between international persons having a normal 
or an extra-normal status. The fact that the extra-normal person enters 
into direct contact with the normal one gives to the extra-normal person 
the character of an international subject.*’ To this opinion one might 
add, that although it is true that an individual authorized to proceed 

^ “Ragles g<^n6ralcs clu droit international dc la paix,” Ha^ue Rec,, 1929, pp, 347 - 
349; also in Volkerrecht, 1955, op. cit.^ p. 85. 

2 Annuaire de lUmlitut..., 1930, No. XXXV, Vol. II, pp. 267, 271. 

2 “La personnaliie dans TEinpirc Britannique,” Rev. de Droit Jnt. Publ. et de Ug. 
Comp., Vol. 9 (3rd ser.) 1928, pp. 439 ff. De Louter, op. cit., p. 260. 

^ “L’Arbitrage international en matidre privee,” Hague Rec., Vol. 23, 1298, pp. 
360, 427. 

® Op. cil., p. 16. 
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directly before an international body acquires in that instance the 
character of an international person, not all direct contacts between 
“normal and extra-normal” persons make the latter international 
pCTSons. In matters belonging to the field of private law, in contracts 
directly made between individuals on the one. side and States or inter- 
slatt organizations on the other side, individuals certainly do not become 
subjects of international law. 

more radical than the preceding writers in claiming the 
increasing rights of individuals under international law. Having 
established that, according to some treaties, the individual is the one 
to whom international law is addressed, he asks: “If this is so, why should 
only his State be authorized to take advantage of the l(‘gal norms w'hich 
concern the individual? Why could not the individual apply these 
norms according to his ow-n rights?’'^ And pushing further, Spiropoulos 
boldly asks that a dire ct capacity for international action should be 
conferred upon the individual for tlie y^rotection of his rights not only 
against foreign States but also against his own State.^ When writing in 
this sense in 1929, Sy^riropoulos did not then know about an internation¬ 
al convention, coniKTled with Upy)er-Silesia, and already in effect for 
seven years which recognized tins right of individuals in civil matters 
as well as in y)olitical ones. 

Brierly coneludis in his remarks about this question: “1 here are 
parts of Law in which it si'cnis pedantic, even at the [present phase of 
Law’, to refuse to individuals an international personality.”^ In the 
same sense vStow ell writes that “The fiction that States arc alone subjects 
is a convenient ellipsis which obviates the necessity of using a long cir¬ 
cumlocution.”^ It is also evident to Jacques Dumas that men are sub¬ 
jects of international law, and Accioly frankly admits the international 
personality of individuals, stressing that the State does not entirely 
absorb their y>ersonality.'* 

The trend in legal literature to recognize the international personality 

* “R^^gles gcirncralcs du droit dc la paix.” Hague Rcc.^ Vol. 35, 1931, p. 42. 

“ Jean Spiropoulos, “L’Individii et Ic droit international,” Hague Rec,s Vbl. 30, 
1921k pp. 248 258. 

“Ragles g6ncrales du droil de la paix,” Hague Rec., V’ol. 58, 1936, pp. 44^7. 

* Of), cit., p. 9; stressing the rule of international law over States and other subjects 
of that law, Stowell affirms that “International Law is a misnomer, for this law controls 
States and for that reason should be designated as ‘supra-national Iaw'\” This state¬ 
ment may be quoted here in connection with an above section of the present study 
concerning the concept of the “supra-national law” or its organs in positive law of 
today. Cf. ibidem, p, 9, footnote 2. 

* l)umas, “La sauvegarde internationale dcs droits de Thomme,” Hague Rec., 
Vol. 59, 1937, pp. 5, 6 ; Hildebrando Accioly, TraiU de droit international public, Paris 
1940, Vol. I, pp. 2, 83, 84. 
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of the individual continued during and after the Second World War.^ 
Quincy Wrig^ht declares that “The concept of the individual as subject 
of international law has been developed by numerous publicists and 
has been recognized in official declarations and treaties which permit 
individuals of minorities and mandated territories to. petition intccr 
national institutions, which propose international tribunals before 
which individuals could be parffi'S, and which suggest international 
procedures for protecting human rights and punishing ofi'enses against 
international law.”^ 

The study of practical cases also leads Briggs to a conclusion that 
“It is thus clear that Stati's can by agreement stipulate that international 
hnv shall apply ‘directly’ to individuals without the necessity for mu¬ 
nicipal implementation; and in exceptional cases, they have thus made 
the individual a subject of international law.”^ Bishop ascertains that 
an individual usually lacks the capacity to assert rights before any inter¬ 
national tribunal, and thus there may w(‘ll be doubts whether he has 
any rights under international law. However, he establishes the fact 
that “Modern practice sees an increasing recognition of such perso¬ 
nality of the individual, and theory is beginning to acknowledge 
its existence.”^ Hyde is also of the opinion that the interested States 
may endoy individuals with c(Ttain international personality.® 

Charles Fenwic k, after having examined the practice of international 
law, concludes that “In presence of tlicse facts it would seem unreal 
to say that individuals are not in some degree subjects of international 


^ At a meeting of the Grotius Society in London in 1944, Vladimir E. Idelson 
spoke in his lecture “'Lhe Law of Nations and the Individual” about the need for 
authorizing the individual to directly appeal to international bodies. He mentioned the 
fear of some authors that futile claims by individuals might be an olTense against 
the dignity and sovereignty of States, but as for himself, he thought that “the yjossi bill ty 
of frivolous claims and of claims which aim not at reparation but are brought for 
other purposes can be avoided.” (X I'he Grotius vSociety, Transactions for the Tear 
1944, Vol. 30, London 1945, p. 65. 

At the same meeting, prof. Norman Bentwich suggested “that under minorities 
treaties, and under the provisions of the League instruments, the individuals were 
made subjects of international law.” He invoked also the “absolute right ol petition” 
of persons and groups in mandated territorit^s, and he concluded tliat “already in 
international institutions of modern times definite rights are given to individuals 
which can be vindicated by individual action”; ibidem., pp. 73, 74. Cf. also ibidem, 
Hugh McKinnon Wood, “Legal Relations between Individuals and a World Organ¬ 
ization of States,” pp. 141 ff. 

2 “War Crimes,” AJJL, Vol. 39, 1945, p. 265. 

® Herbert W. Briggs, The Law of Nations, Cases, Documents and Notes, New York 
1952, p. 95. 

* William W. Bishop, ]r., International Imw Cases and Materials, New York 1953, 
pp. 207, 208, 206. 

® Op, cil., p. 39. 
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law, at least to the rul(‘s of substantive law.”i Professor Fenwick’s sta¬ 
tement implies the distineiion between substantive and procedural rights 
of individuids under international law, which — in the opinion of this 
writer - is a distinction of basic importance for the present subject; 
it corresponds to the distinction between the capacity for rights and the 
capacity for l(‘gal action. We shall have to return again to this problem. 

The Memorandum of the Secretary General of the UN, submitted 
to the International Law Commission in 1948, Part II, deals with the 
problems of “Subjects of International Law,” and contains some im¬ 
portant suggestions. The Memorandum stresses that the quality of the 
subject of intca national law has, in particular in the last twenty-five 
years, ceas(^d to be one of purely theoretical importance, and it is now 
probable that in some respects - the Memorandum says - it requires 
authoritative international regulation. Practice has abandoned the 
doctrine - the Memorandum reads that States are the exclusive sub¬ 
jects of international rights and duties. Although jlhe,Statute of the 
International Court of Justice ~ it reads - - adheres to the traditional 
view that only States caii be parties in proceedings, a number of other 
international instruments have recognized the procedural capacity of 
the individual.'^ 

Guggenheim rightly points out that even customary international 
law recognizes individuals as subjects of international duties. He con- 
t(;sts the assertion that the international responsibility of individuals 
docs not exist under customary international law because they cannot 
be subjects of positive duties, since international law^ asks the individual 
only to abstain from certain acts. Guggenheim emphasizes that a duty 
of omission is not distinct from ^ duty of commission from the point 
of view of their legal nature,^ t)ppenheim-I.auterparhi, on the con- 
traiy^ are very reserved toward the recognition of the international 
personality of the individual. Reluctantly, however, they admit that 
“While it is of importance to bear in mind that prunarily States are 
subjects of international law, it is essential to recognize the limitations 
of that principle.^ 

1 Op, ciL, pp. 129-135, quotation from p. 134. 

* Op. cit ., pp 19-21, pars 2 7 ff. The Memorandum riles: the provisions of the T reaty 
of V'ersailles relating to the jurisdiction of the Mixed Arbitral Tribunals, the Polish 
German Convention of 1922, relating to Upper Silesia, the Charter annexed to the 
London Agreement of August 8, 1945, and the Charter of the International Military' 
Tribunal at Tokyo of January 19, 1946. 

* “Lcs principcs dc droit international public,” Hague Rcc., Vol. 80, 1952, pp. 
116-118. 

* Op, cit,, pp. 19, 20. Judge Laulerpacht when writing not in his capacity as editor 
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Balladore P:illi<rl cncrgctk.'iUy asserts the existence of the .ru, r- 
n. 7 /jon:iI pcrsonalii) of indivicluiils, and he recognizes it as one of Uu- 
dements of a rapid transformation of many traditional principles or 
the law of nations. He stresses the international character of the Nurem¬ 
berg and Tokyo military tribunals for trying major war criminals, and 
refutes the objection of those who see in these tribunals only common 
national organs of the States wdiicli created them. The mere fact that 
these tribunals were international judicial bodies, and that individuals 
were directly tried by them placed these individuals in direct contact 
with international law, and thus made them subjects of that law.^ 

A. H. Robertson points out that under the classic concept of inter¬ 
national law the individual has no locus standi on the tlu'ory that his 
rights will be championed by his government, and he asks: “But how 
can this government be his champion when it is ex hypoiliesi the offend¬ 
er? Perhaps it may be argued that another government will take up 
the cudgels on his behalf and lodge a complaint against his government ?” 
He admits that this is possible, but he stresses that few' Foreign Offices 
in these times of international tension have the inclination gratuitously 
to pick a quarrel with an ally over the treatment accorded by the latter 
to one of its owm nationals/^ Schw'arzenbcrgcr admits that there is no 
inherent impossibility in granting international personality to individ¬ 
uals. He says, how^ever, that it cannot be affirmed that so far, “States 
treat this basic unit of national and international life as anything but 
an object of international hiw\” In his opinion, this applies both to 
international customary and treaty law. He believes tliat “such a 
fundamental change as the transformation of the individual into a 
subject of supra-national law presupposes the transformation of the 
existing World into a federal World State.”^ In connection with the 
previous remarks on this subject, tw^o points may be stressed a propos 
of professor Schwarzenberger’s statement: He again mentions individ¬ 
uals as objects of international law, and he uses the expression “supra¬ 
national law,” speaking about international law (cf. infra). 

Oscar Svarlicn points out that recent developments both in general 
theory and in the positive law of nations tend to show that international 
legal capacity is no longer confined to States, but may sometimes be 

of Oppenheim’s textbook, is strongly in favor of the recognition of the international 
personality of individuals; cf. his International Law and Human Rights, New York 1950, 
pp. 4, 27-71, 145 ff. 

^ Diritto Intemazionale Pubblico, Milano 1956, pp. 191-195. 

® “The European Convention for the Protection of Human Rights,*’ British 
Yearbook of International Imw, 1950, London 1951, p. 154. 

• A Manuel, op. cit., pp. 38, 39. 
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enjoyed by orRanizations of various kinds as well as by individuals ^ 
Verdross again stated in 1955 that some international agreements have 
authorized individuals to sue foreign States before international bodies, 
and he eiles the \v('ll-known exam]>les to prove il. attaches a special 
importance to the InUTiiational Mixe-d ArV^itration Tribunals estab¬ 
lished V)y the Peace Ireaties after the First World War, and he draws 
attention to the award of the German-Greek Mixed Tribunal of August 
23, 1926 which ascertained that a dc'tcrmined groiip of people jnay be 


granted legal capacity as well as the cayjacity for legal action uncler 
international law,^ Verdross stresses the revocability of those rights 
by the States which have created them; no consent of the people is 
requircxl from whom the international personality is taken away by 
the States which granted it before. 

L’Huillier considers that the capacity for legal action of individuals 
before the International Mixed Tribunals constitutes an especially 
clear c^xample of the participation of individuals in legal relations of an 
international ordcr.*^ Sibert also cites cases in positive international law 
where the individual was given international capacity for rights and 
duties, and concludes that in this mattcT the present doctrine of inter¬ 
national law still remains in a state of flux.^ Bourquin, already quoted 
above as an advocate of international personality of individuals, 
criticizes in a more recent study the classical doctrine denying this 
character to individuals. He b('Iicves that special mental gymnastics 
would be necessary in order to ascertain that after the Nuremberg trial 
the old principle of the exclusive personality of States remains still 
immaculate.® J. de Soto, writingin the same volume in honor of professor 
Scelle, is rather pessimistic on that score. He states that the perusal 
of the rights of individuals under international law is disappointing, 
and he stresses that the international personality of the individual still 
remains not clear. The individual as such docs not take any part in 
the life of international organisms; as a rule, he cannot directly appeal 
to international tribunals. On the other hand, however, his persona- 


^ An Introduction to the Law of Nations^ New York 1955, p. 83; he returns to the same 
point at p. 95 where he slates that “I'he present trend in the development of positive 
international law seems to point in the direction of a wider scope, through which 
organizations and individuals to an increasing extent arc given legal personality 
along with States.” 

* Volkerrecht, op. cit., p. 117; cf. Karmatzukas Case, Recueil des Arbitrages Intematio- 
naux, Vol. VIII, 1928, pp. 17 IT. 

® Op. cit.y p. 93. 

* Op. cit., Vol. I, pp. 94-98, 427-430. 

* “LTIumanisation du droit des gens,” in La technique...y op. cit.y pp. 40, 41 (1950). 
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lity under international penal law becomes more and more clearj 
^ I Charles Rojisseaii aSwScrts that in spite of some exceptions the in- 
dividuai'lni^ nXinvoke dktxU^^ immediately the niles of inter. 
na.UQliajJaw; these exceptions leave intact the principle accordin^jr to 
which the provisions of international law are applied to individuals 
by means of internal procedure. “As mediocre as it seems to be” - Rous¬ 
seau writes - “these techniques, nevertheless, rule even today the func¬ 
tioning of the international society.” He b(‘lieves that the most decisive 
example of the right of individuals to a direct international action was 
that of the International Mixed Tribunals after the first World War.^ 

Eustathiades speaks about the present time in international law as 
a transitory period toward a new legal order in which the indiv-idual 
will be the subject of international duties and rights independent of 
his national law; and he believes that it is around the respect for the 
human person that new evolutions and tendencies join in order to 
recognize the individual as a passive and active subject of international 
responsibility as well as a subject of international law.^ 

In his conclusion of the study of the philosophy of international law^ 
as seen in works of Latin American writers, Jacobini stales that the 
development of the idea that man as an individual should be entitled 
to enjoy international personality “has indicated rather clearly the 
increased support in recent time for this important idea.” He points 
out that while Albcrdi alone iimong the nineteenth century Latin- 
American writers espoused this cause, a considerable number of the 
more modern scholars have entertained the same view. It is of some 
significance - Jacobini writes - that approximately a third of the twen- 
tieth-century w riters of general works in Latin America and nearly all 
of the “seekers” were at least somewhat persuaded in this direction.* 

A special place in this struggle over the doctrine for the recognition of the 
international personality of both State and individuals should be re- 

* Ibidem, “L’Individu, comrne sujet du Droit dcs Gens,” cf. p. 71G. 

“ Droit Intern. PubL, op. cit., pp. 215, 217. 

** CJonstantin T’h. Eustathiades, “Les sujets du droit international et la responsa- 
bilitt;^ internationale,” Hague Rec., Vol. 84, 1953, pp. 605, 610, 614. Cf. also the perti¬ 
nent opinion of Gaetano Morelli, “Cours G<^n<5ral de Droit International Public,” 
ibidem, 1956, vol. 89, pp. 438 ff. especially pp. 505-512. 

* Op. cit., p. 140. On p. 141 Jacobini states that “In the last analysis two interesting 
and instructive elements emerge which are of paramount importance not only for 
Latin American jurisprudence but for critical and thoughtful juristic appraisal every¬ 
where. These are (1) the obviously changing attitude toward the individual as a 
subject of the law of nations, and (2) the feeling of the overwhelming majority of 
the Latin American authorities on international law that it is manifestly unrealistic 
to try to place juristic naturalism entirely outside the scope of law.” 
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served for PnjS^sorJes^-) who writes: “Two points in particular are 
singled out as keystones of a revised inlernationaJ legal order. The first 
is the point that international law, like national law, mus t be dircctiy ' 

He returns to this thesis seve7artirnes 
in his remarkaV)le book, advancing finally the extremely courageous 
opinion that "A^trciuy would thus no longer be properly defined as 
an agret'ment b( tween Stales; it mayjbe an agreement between a State 
i ndiv idual. ^ In this ass(Ttion the distinguished scholar goes 
far liicyond any idea pr(‘S('nted in this field in legal literature, since 
even the radi(”d reformers'’ of international law, who take away the 
legal personality from the State, conceive treaties as public agreements 
concluded on liehalf of communities of men and not on behalf of 
individuals in their private character. Further explanation given 
by profi!Ssor Jessup would be useful, to learn why a “treaty” be- 
iwei ii a State and an individual remains in the field of public inter¬ 
national law.“ 

Jessup’s theory may be called a doctri ne of integral monis m . Stressing 
the universality of human problems, he applies beside or instead of 
the term “international law” the term “trans-nationcil law” to include 
all law which regulates actions or events that transcend national fron- 
ti(T's. “Both public and private international law arc included, as are 
other rul(\s which do not wdiolly fit into such standard categories.”® 
He cmpliasizes docs not share thc.ppuuon qISccJIc that individ¬ 

uals arc the only subjects oflaw. Jessup points out that corporate bodies, 
wlielher political or non-political, have certainly been treated in or¬ 
thodox theory as fictions, but their essential reality as entities is now 
well accepted, and law deals with them as such. “Transnational situoj 
tionSf tjien, may involve corporations, States, organizations 

of States, or other groups. A private American citizen or a stateless 
person for that mattcT, whose passport or other travel document is 
challenged at a European frontier, confronts a transnational situation. 
So does an American oil company doing business in Venezuela...”^ 

' A Modern Law,.., op. cit., pp. 2, 9, 10, 17, 27. 

* Cf. here 12Muillier, op. cit., p. 89; Ch. Rousseau, Droit hit, Publ., op. cit. p. 17; 
Guggenheim, Traiti..., op. cit., p. 61. 

» Tranmational Law, op. cit., p]j. 1,2.1'he author refers to the use of the term “trans¬ 
national law’’ by Corl>ett, Myres McDougall, A. Nusbaum, however, not wholly 
in the same sense as that adopttxl by professor Jessup. 

* Loco cit., p. 3. On p. 106, Jessup stressra again that “transnational law then 
includes both civil and criminal aspects, it includes what we know as public and pri¬ 
vate international law, and it includis national law, both public and private. There 
is no inherent reason why a judicial tribunal, whether national or international, 
should not be authorized to choose from all of these bodies oflaw the rule considered 
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Jessup’s doctrine professes jth<^complete unity .of law. All its systems 
and divisions whether public or private, civil or penal form a common 
body of rules which may be applied at all times to legal and physical 
persons, by municipal and international courts, which should be au¬ 
thorized to choose the rule considered to be most in conformity with 
reason and justice for the solution of any particular controversy. 

Within a complete unity of law both in substantive and procedural 
fields, no difierentiation between subjects of law is possible. Whoever 
is a subject of law possesses this quality in all fields of law whether nation¬ 
al or international, public or private. The legal capacity (capacity 
for rights) and the capacity for legal action belong to legal persons and 
to physical persons, to States and individuals. In the field of internation¬ 
al law, the separate existence of which Jessup’s doctrine still recognizes, 
individuals have the right to conclude treaties with States, and to 
proceed independently of anyone before international bodies. I'his 
doctrine of integral monism, if applied in practice, would introduce 
fundamental changes in the whole concept of public and private law, 
of municipal and international law, and of th(*ir subjects. Professor 
Jessup’s doctrine is included in this paragraph of the present study, 
because he recognizes the international personality both of the State 
and of the individual. 

However, because of its originality, the doctrine of the distinguished 
scholar deserves special attention. 

3. INDIVIDUALS AS EXCLUSIVE SUBJECTS OF INTERNATIONAL LAW 

The dominant doctrine of international law has been under attack by 
an increasing number of publicists since the beginning of the century. 
The main object of criticism is the sovereignly of States; the endeavors 
of the “reformers” proceed in the direction of the establishment of 
permanent and irrevocable limitations of sovereignty in favor of the 
international community. It has to be stressed that it is not absolute 
sovereignty which is attacked now, but relative sovereignty, i.e., sover¬ 
eignty limited by the rules of international law binding upon States. 
The reformers have as their main objectives: 

1st, the reduction of sovereignty of States to an autonomy similar 
to that enjoyed by member States of a federation; 

to be most in conformity with reason and justice for the solution of any particular 
controversy. The choice need not be determined by territoriality, personality, na¬ 
tionality, domicile, jurisdiction, sovereignty, or any other rubric save as these labels 
are reasonable reflections of human experience with the absolute and relative con¬ 
venience of the law of the forum - lex conveniens et forum conveniens.” 
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2nd, the recognition of the absolute primacy of international law 
over national law, independtmlly of the question whether or not the 
State concerned co-crcated or acceded to the respective rules of inter¬ 
national law; 

3rd, the recognition of the absolute unity of I.aw (legal monism) 
and consequently - in connection with point 2, above - of the principle 
that municipal law derives its validity from international law; 

4th, the emancipation of the individual from his dependence on 
the State, and the placing of him under the direct protection of the 
international community; 

5th, in the held of the international personality of the individual, 
there is a gradation of demands: 

a) individuals should be recognized as subjects of international law, 
besides the State and independent of the State’s will. Their int(!rnation- 
al personality would constitute a vested right which it would not be 
possible for States to withdraw' or abolish; 

b) individuals should be recognized as the exclusive subjects of in¬ 
ternational law, and thus the States should cease to enjoy rights of 
international personality. 

Point a) of this paragraph goes much farther than the opinions pre¬ 
sented in section 2 of this Chapter, which stress the dependence of the 
international personality of individuals on the will of the States which 
created it. Point b) referring to the most radical ideas of the reformers 
deserves some attention hero. 

The opinions of Duguit (since 1901), Jejc and Krabbe, recognizing 
the individual as the sole subject of all law, and consequently of inter¬ 
national law, have already been presented above. Politis joined that 
doctrine as early as 1908 (ut supra), and was f iithful to it in his wTitings 
on international law. In 1928 he asserted, however, that taking into 
account the refusal of part of the doctrine which considers the individual 
as a subject of international law, and the refusal in practice to allow 
him to bring action in court, one must conclude that at present inter¬ 
national law is in a transition period; for while it is no longer exclusively 
the law of States, it is not yet completely the law^ of individuals. He 
affirmed that formerly the sovereign State w^as an iron cage for its 
citizens from which they were obliged to communicate with the out¬ 
side world, in a legal sense, through very close-set bars. Yielding to 
the logic of events - he continued - the bars arc beginning to open. I he 
cage is becoming shaky and will finally collapse. Men will then be able 
to have free and untrammelcd communication with each other across 
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their respective frontiers. Thus, Politis stated that “International law 
will not really become the law of individuals until relations between 
peoj)les have lost their international charactcT and have become, 
properly speaking, universal.”^ The ideas of Politis lead to the Universal 
State, within which there would be no place for international law. The 
distinguished publicist leaves here the field of l(‘gal science, and dreams 
about paradisiacal conditions of intercourse between human beings 
in th(‘ distant future. 

Today, the idea of the individual as the sole subject of international 
law has only a f(‘w supporters. Scelle still maintains it consistently. He 
asserted in 1932 that neither the State nor any other collectivity can 
be a subject of international law; international societies are collectivities 
compos(*d of individuals w ho are subjects of jaw'.- In 1948, he still con¬ 
tended that int(Tnational law is a legal order of the community of 
peoples or of the “World association of men.An especially attractive 
featun^ of Scellc’s theory consists in the fact that Ik* believt:s in the 
positive characte r of his theory, and in its consistency with tht* n alitics 
of international relations in the legal and political field. He docs not 
speak about wliat should be, but about what, according to him, al¬ 
ready exists in the matter of the international or national personality of 
the State and of the individual. However, the legal and political reality 
in the field is different and very distant from Scell(‘’s teachings. 

1 Hans K elsen, who in 1911 gave new theoretical foundations to the 
old idea of the unity of law in his famous work dealing with the “monistic” 
conception of law, recognized only human persons as subjects of law. 
He later contended that “a norm, a law or an obligation which docs 
not oblige an individual or does not create any rights of an individual 
is not obligatory for anything and docs not create any rights for any¬ 
body.”^ After the Second World War Kelsen seems to soften his pre¬ 
vious position against the personality of States. He consistently asserts 
that law can impose duties and responsibilities or confer rights only 
upon individuals, and that the subjects of international law arc, like 
the subjects of national law, individual human beings; but he rein - 
tro ^pces t he S tatic-^s a su bject of the law of nat ions.^ Professor Kelsen 

^ The New Aspects of International Law, Washington 1928, pp. 30, 31. 

2 Precis^ op. cit., pp. 9, 10, 12. 

® Cours de droit international public, Paris 1948, p. 5. 

* Haiiptprobleme der Staatslehre entwickelt aus der Lehre vom Rechtssatz, Vienna 1911; 
the quotation is from Kclscn's “Les rapports dc syst^ime entre le droit interne et le 
droit international public,” Ha^ Rec., Vol. 14, 1926, pp. 310-312. 

® He admits that “States as juristic persons are subjects of international law in 
the same way as corj>orations as juristic persons are subjects of national law.” Prw- 
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also maintained this attitude in his last lectures at the Hague.^ On the 
basis of this new version of his doctrine he might be counted among 
those publicists who claim the international personality of both the 
State and the individual. 

James Brown Scott wonders why we should consider such abstractions 
as “State” or “sovereignly,” if we always have to deal with individuals 
of a group and with the will of the members of a group. “Why not speak 
frankly about men having rights and duties applicable to groups of 
individuals who, as a whole, constitute the largest of these groups, 
which we know under the name of the international community?”^ 
This query of the eminent publicist is all the more significant because 
the opinions of the “reformers” of international law arc rarely accepted 
and represented by outstanding American publicists.*^ 

4. THE CHANGING DOMINANT DOCTRINE OF THE EXCLUSIVE 
INTERNATIONAL PERSONALITY OF STATES 

There are still many publicists who believe that the Stale is the only 
subject of international law.^ Between the two World Wars many 
supporters of the traditional doctrine in this field started to recognize 
the international personality of some inter-state organizations, mainly 
connected with the Ix^ague of Nations. However, many publicists do 
not wish to sec the old principle of the exclusive personality of the 
State weakened by international treaties and factual situations in 
which the individual appears as a subject of international responsibilities 
and cwn of procedural international capacity. Among 

others may be mentioned Anzilotti,® Tricpel,® Strupp,’ Erich Kauf- 

ciffles..., op. cil., pp. 114. 97, 1IG; he even affirms as a principle of international law 
that States are subjects of the obligations and responsibilities established by that law, 
and he stresse^s that this rule has important exceptions; he then cites cases from the 
practice of international law. Jbidein, p. 124. 

^ “'rhetoric du Droit International Public,” Hague Rcc., Vol. 84, 1953, pp. 93, 97. 

* Le progrhs du droit des geitu Paris 1934, p. 360. 

^ Cf. M. St. Korowicz, “La pcrsonnalile internationale dc I’individu,” in Revue 
Internationale Fran^aise du Droit des GerLs\ Paris 1938; Sohn, Cases\ op. cit. bibliography 
concerning the access of individuals to international courLs, pp. 1042, 1043 and the 
international responsibility of individuals, pp. 867 fi'., and 973, 974; Stclio Seferiades, 
“Le probleme de Pacc^s des particuliei*s ^ des juridictions interiiationalcs,” Hague 
Rec.^ 1935, Vol. 1, p. 5 ff.; Carabibier, “L’Arbitrage international entre gouverne- 
ments el particuliers,” Hague Rec., 19.50, Vol. I, pp. 221 ff.; G. Tenckides, L Individu 
dans Vordre juridique international Paris 1933. 

^ Cf. George Manner, “Ihe Object Theory of the Individual in International 
Law”; his criticism of the traditional doctrine, AJILy Vol. 46, 1952, pp. 428 ff. 

* Op, city pp. 44-52, 123, 124. 

* Volkerrecht undLandesrechty 1899; also: “Les rapports entre le droit interne et le 
droit international,” Hague Rec,, Vol. 1, 1923, pp. 77-121; also Droit intcmalional et 
droit internCy Paris 1920. 

’ “Les regies gc^iw^rales,” op. cit, pp. 263 ff. 
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mann, Makowski, and Winiarski.^ Rcdslob joined this group after 
the Second World War. He contends that only States may be subjects 
of rights and duties established by the law of nations. Collectivities 
of another kind and individual persons arc, in consequence, excluded 
from participation in the law of nations. After this statement he presents 
his criticism of some elements of international practice which lead 
other writers to ascertain the international personality of individuals.^ 
’rhe above publicists have been chosen from a number of writers 
who support the traditional, but no more dominant, doctrine in this 
particular field. The reason is that they belong to the “irreconciliables,” 
who fight the implementation of the ‘"erroneous conceptions” - as 
' Anzilqtti calls them - in the practice of international law. Anzilotti 
himself, however, softened his attitude in later years. In his textbook 
of 19.29 he wrote that the principle of the exclusive international per¬ 
sonality of Stales has b(?en affirmed with special energy by the recent 
positivist doctrine, which takes it as a point of departure in its drive 
for elimination of a number of erroneous infiltrations originated by the 
doctrine of natural law.’* But in his dissenting opinion annexed to the 
Advisory Opinion of the PCIJ concerning the consistency of certain 
Dan zig legislative decrees with the Constitution of the Free City of 
Deceniber 4^ 1935, he criticizes the fact that the three minority parties 
were only allowed to semd explanatory notes without taking any part 
in the oral procedure.^ By his willingness to admit individuals to take 
an active and direct part before the Court in advisory proceedings 
(virtually identical with judicial proceedings) the eminent publicist 
seriously contradicts his previous standpoint. If his suggestion had been 
accepted by the majority of the Court’s judges, a new “erroneous in¬ 
filtration” would have been achieved. 

The predominant role of the Stale as an international person is 
generally recognized as an unchallenged principle of international 
law, since even the overwhelming majority of those writers who have 
declared themselves to be advocates of the international personality 
of individuals as well as of that of States, do not fail to stress that: 

a) the personality of individuals as it exists now in international 
law is an exception to the general rule of that law; 

I Kaufmann, Ragles generates, op. cit.y pp. 315 ff.; Julian Makowski and Bohdan 
Winiarski. in Ruch Prawniezy i Ekonomiczrty, PoznaA, Vol. Ill (Makowski) and Vol. 
IV (Winiarski) 1938 in tlieir reviews of M. St. Korowicz’s studies on the international 
personalit>^ of individuals. 

* Train..., op. cit., p. 71. 

• Op. cit., pp. 44-512. 
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b) individuals may only be limited subjects of the law of nations 
since their personality depends on the will of States and on the agree¬ 
ments which those States conclude on behalf of individuals pactum 
infavorem tertiu 

Soviet jurists, following the official Soviet doctrine of international 
law, belong now to the hard core of the supporters of the old traditional 
doctrine in this field, as was pointed out in Chapter V of this study. 

5. GENERAL RULES OF POSITIVE INTERNA 1’IONAL LAW AND 
INDIVIDUALS AS SUBJECTS OF INTERNA'IIONAL LAW 

The problem of conferring upon individuals the direct capacity for 
action before the PCIJ was discussed in 1920 by the Committee of 
Jurists appointed by the League of Nations to wwk out the Statute 
of the Court. One of th(' inembiTs, Professor Loder, pronounced him¬ 
self in favor of individuals as parties before the Court, and another 
member. Professor Dc Lapradelle, supported this point of view, how¬ 
ever, with much less (eagerness than he once did in the framework of 
the Institute of International Law (ut supra). Both jurists met strong 
opposition on this point. Lord Phillimore claimed that a State would 
never permit its(4f to be sued before a court by a private individual. 
And Ricci-Busatti was joined by the large majority of his nine colleagues 
when he stated that: “private individuals are not subjects of international 
law, and it is entirely within the realm of this law that the Court is 
called upon to act.”^ 

^ I Manley O. Hudson, the great authority in the field of international 
tribunals, writes in connection with the problem of the access of in¬ 
dividuals to international tribunals, and particularly to the PCIJ, that 
many States would probably be reluctant to confer juri§dictipji ujion 
any international tribunal which would permit them to be sued by 
individuals, at any rate until “a strictly inter-State tribunal has been 
established on firm and lasting foundations, the attempt to overcome 
such reluctance might be postponed ... A practical ^proach to the 
problem reve als no imperative need for a permanent international 
tribunal to which individuals may bring their claims against States.”® 
Thus the Statute of the Court contains a provision that “Only States 
may be parties in cases before the Court” (Art. 34/1). The claim of an 

^ In the French original, Proch-verbaux des stances du ComiU de Juristes de la S.d.J\f, ~ 
The Hague-Gen^ve 1920, p. 208; cf. in English: Minutes of the 1920 Committee of Jurists, 
pp. 205 ff.; cL also, E. M. Borchard, “Access of Individuals to International Courts,” 
AJIL, Vol. 24, 1930, pp. 359 ff., and Seferiades, probUme de Vacds..., op. cit., p. 5 ff. 

^ The Permanent Court of International Justice, New York 1943, p. 396. 
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individual may be presented to the Court only through the channel 
of the State of which the individual is a citizen. 

The PCIJ had to take a position on this problem in its Judgement 
No. 2 of August 30, 1924, in which it states that “By taking up the case 
of one of its subjects and by resorting to diplomatic action or inter¬ 
national Judicial proceedings on his behalf, a State is in reality asserting 
its own rights - its right to ensure, in the person of its subjects, respect 
for the rules of international law.”^ The Court confirmed its position 
again in its Judgement of September 13, 1928.® The traditional doctrine 
was fully maintained, and the PCIJ was consistent in that attitude. 
However, many eminent scholars, such as Kelsen, Lauterpacht and 
others, assert that the Court accepted the possibility of an international 
personality of individuals in its Advisory Opinion of March 3, 1928, 
concerning the so-called “Beamtenabkommen” (Agreement concerning 
officials) betw(*cn Poland and the Free City of Danzig. The often 
quoted paragraph of the Court’s Opinion reads: “It may be readily 
admitted that, according to a wcll-establish(id principle of international 
law, the Beambtenabkommen being an international agreement, can¬ 
not as such create direct rights and obligations for private individuals. 
But it cannot be disputed that the very object of an international agree¬ 
ment, according to the intention of the contracting Parties, may be the 
adoption by the Parties of some definite rules creating individual rights 
and obligations and enforceable by the national courts.”^ 

This writer cannot share in full the above mentioned contention of 
the eminent publicists, for the following reasons: Original subjects of 
international law’^ and, as a rule, also non-original subjects who have 
law-making power, enjoy international legal capacity and the capacity 
for legal action as well. To enjoy international legal capacity means to 
be subjectof international rights and duties; to have international capaci¬ 
ty for action means to be able to carry out rights and duti(‘s under 
international law by the subject’s own direct action. 

I’he third category of subjects of international law, as proposed 
above (Chapter VII, sec. 1), often have substantive; rights under inter¬ 
national law, but they cannot defend them against any activity of a 
foreign State or of their own State by means of an international action 


^ The Mavromatis Palestine Concessions, PCIJ, Series A. No. 2, p. 12. 

* PCIJ, Judj^ment No. 13; The Factory of Chorzow (claim for indemnity-merits) 
Scries A. No. 17, pp. 27, 28; cf. Hudson, op, cit., pp. 397-399, about “Espousal of 
Nationars Claims." 

» PCIJ, Series B., No. 15, p. 18. 
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introduced directly by themselves against the offender before an inter¬ 
national body without their State as intermediary. 

From the point of view of the capacity for legal action, we may then 
divide sujy ects of international law into active subjects and passive subjects y 
the latter ('njoying only legal capacity without the capacity for action. 

It seems that whenever an international treaty speaks about rights 
and duties of individuals, and obliges the contracting Partitas to ob¬ 
serve those rights and duties and to help in their implementation, the 
individuals concerned become subjects of international law. However, 
if the treaty provides only for the substantive rights of individuals 
without procedural rights connected with them, if it does not authorize 
the individuals to directly claiming their rights under international 
law before international bodies, the individuals become only passive 
subjects of international law. 

The Beamienabkommen was not an exception in thv praclict* of inter¬ 
national law which knows a considerable number of treaties stipu¬ 
lating various rights and duties of the citizens of one of the contracting 
Parties in the territory of the other contracting Party. However, if the 
protection of those rights either remains in th(^ hands of the rcspictive 
States, or may be carried out by the individuals concerned only before 
the national courts of th(^ respective^ State, these individuals rt^niain 
only potential subjects of international law\ 

Active international personality of individuals did not exist under 
the Beanitenahkommen, which as a self-ixceuting treaty becanu* di¬ 
rectly binding upon the individuals concerned, like all other provisions 
of municipal law duly published in the official organs of the State. 
I'his agreement authorizt^d the officials to claim their rights not before 
an international tribunal, but before national tribunals. It may also be 
added here that the Polish Railway Administration was not to be con¬ 
sidered as a foreign administration but, for the Danzig territory, as 
Danzig’s own administration under Polish direction and control.^ The 
individuals concf;rncd were not authorized to take any international 
action. 

6. EXCEPTIONS TO GENERAL PRACTICE BEFORE WORLD WA R II 

As proof of their statements concerning the capacity of individuals for 
international rights and duties, a number of authors who admit int(*r- 

^ M. O. Hudson points out that “The officials were, therefore, held to have a 
right of action in Danzig courts against the Polish Railways Administration for the 
recovery of pecuniary claims based upon the Beamtenabkommen.” Op. cit., p. 640. 
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national personality of individuals as well as of States, adduce legal 
situations involving piracy, carriage of contraband, breach of blockade, 
abuse of neutral rights and duties, damaging of submarine cables, 
slave trade, white slavery, espionage, various acts of ilk^gitimate war¬ 
fare, etc. These situations cannot be analyzed here for lack of space. 
Ncrvertheless, in this writer’s opinion, individuals appear in those cases 
as subjects of prosecution and punishment by the State concerned. 
To p(TSOTis guilty of violating legitimate rights of a State under inter¬ 
national law, this law authorizc^s the State to apply the sanctions of 
its own rnunicipal law, notwithstanding the citizenship of the indicted 
individual. The State of the offender is not authoriz(!d to apply the 
normal consular or diplomatic protection in favor of its citizens cap¬ 
tured by another State under the indictment of one of those criminal 
activities. International customary law considers those individuals, as 
ofk'nding the common interests of all States, and thus as (mi^mies of 
all of them, as ent'mies of “the human raco.”^ 

An especially interesting problem is posed by the question whether 
jor not a political refugee has the right under international law to ask 
Ifor and to be granted asylum in a foreign State. This question is still 
very controversial, since rights and duties are correlative, and to the 
right of the individual concerned should correspond the duty of the 
respective State to grant him asylum. If the right to asylum were es¬ 
tablished under international law, if it were an international right of 
the individual, the latter would become, to the respective extent, an 
active subject of international law. He would deal directly with the 
government (or its local authorities) of a foreign State on the basis of 
some determined provisions of international law binding upon both 
the State and the individual concerned. However, the dominant doc¬ 
trine of international law', although recognizing in principle the right 
of individuals to ask for and to be granted political asylum, as well as 
the corresponding duty of States, does not consider this principle an 
obligatory provision of positive law. The doctrine as well as positive 
law stress the sovereign freedom of the State concerned to grant or 
to refuse asylum. Granting asylum belongs to the field of the sover¬ 
eignty of States, to the generally recognized scope of their domestic 
jurisdiction. 2 

* Romans called pirates “Hostes humani generis.” 

® (If. Manuel R. Garcia-Mora, International Law and A^lum as a Human Right, 
Washington 195(5; a comprehensive and instructive study; review by M. St. Koro- 
wicz in the Notre Dame Lawyer, March 1957.pp. 346-350, 
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The individual to which political asylum is granted, becomes or 
considers himself a stateless person in the country of his refuge, and 
he cannot invoke any legal protection by the State of his former citizen¬ 
ship. Thus, only international law may be an objective legal basis of 
his relationsliip with the State of his asylum. However, in spite of a 
number of international multilateral agreements and declarations 
binding upon a considerable number of States, a stateless person (apa¬ 
tride) is subordinated to the laws of the country of his residence without 
any rights to oppose an illegal application toward him of these laws 
by his direct action be fore international bodies.^ 

Maiiy modern constitutions contain the pledge of the State to grant 
asylum to political refugees, but th(! refijg(M\s themse lves have no right 
to invoke the respective provisions. 

It may be readily admitte d that in all the cases mentioned above, 
and in some others of this kind, the intcmational personality of indi¬ 
viduals is involved to a greater or lesser extent. The hict is that inter¬ 
national law concerns itst lf dirt'ctly with individuals, although under the 
respective international provisions only States enjoy the capacity for 
international legal action. In the above situations the individual is 
cither a subject of international repression, or even a subject of inter¬ 
national rights and duties, but he is not authorized to enter into direct 
contact with international judicial or administrative bodies in ordcT 
to claim and enforce his substantive rights. The State still stays between 
the individual and international law for measures involving the im¬ 
plementation of his rights. 

The above cited cases may then be considered as insufficient proof 
that the practice of international law fails to establish the principle 
of the exclusive international personality of the State. There are, how- 
c ver, other cases, usually cited by publicists wliich are indeed true 
exceptions to the general rule of international practice. If these cases 
were more numerous and of pemianent validity, the y might bring 

^ Cf. Convention Relating to the Status of Refugees, of July 28, 1951; UN. C^onf. 
of Plenipotentiaries ... Final Act, A/Conf. 2/108, August 1951; cf. also the Convention 
Relating to the International Status of Refugees, Geneva, October 28, 1933, which 
in Art. 3/2 provides that the contracting parties undertake in any case “not to refu.se 
entry to refugees at the frontiers of their countries of origin”; cf. UN, A Study of State¬ 
lessness, 1949, p. 88. Neverthek^ss, the decision about whether or not a refugee is a 
political refugee, or a refugee at all, remains in the hands of the signatories oi the 
Convention; no enforcement measures are recognized to the individuals concerned. 

Cf. also Felice Morgenstern, “I’hc Right of Asylum,” British Yearbook of International 
Law 1949, Vol. 26, 1949, and the comprehensive study by professor Georges Langrod, 
Le ProbUnu des Apatrides, Paris 1953, ed. by the Institut de Hautes Etudes Internatio¬ 
nales of the Paris University. 
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about a change in the general rule and finally introduce the individual 
into international law as its active subject with a limited but indisputable 
personality. In order to prove that in international practice individuals 
hav(' been given the personality of substantive international law as 
well as the capacity for claiming their rights before international 
bodies, the: following cases may be cited: 

1st. rfie Hague Convention XII of 1907 provided for the creation of 
an International Prize Court, and in its Articles 4 and 5 allowed 
neutral individuals to claim their rights against a foreign State before 
the Court. I’he individual could be forbidden by his own State to in¬ 
stitute a proceeding, or the State might undertake the proceeding in 
his place. This Convention has never been ratified, and has remained 
merely as an important project for the future. In Hudson’s opinion, 
‘'fhe opening of the proposed Court to individuals has also had little 
influence on later developments, though it has exercised a certain spell 
over doctrinal writings.”^ 

2nd. The Central American Court of Justice was created by the 
Treaty of Washington of December 20, 1907, signed by Costa Rica, 
Guatemala, Honduras, Nicaragua and El Salvador. Iridiyidua.1 citizens 
of one of these Statics were admitted to assert tticir .claims directly 
before this Court against one of the other four signatory States, according 
to Art. 2, pars b) and c) of the Treaty. The Court was established for 
ten years until 1917; it dealt with only five cases which were introduced 
by individuals, and ruled out four of them, since the internal remedies 
were not exhausted. I’hc fifth case was decided against the claim of 
the privates individual. In his appraisal of this Court’s achievements 
Hudson slates that in the ten cases with which it dealt it failed to 
accumulate experience of much significance, and that none of the 
five cases in which individuals were parties was a case of great practical 
importanct: “and the fact that all of them were dismissi^d or declared 
to be inadmissible, robs them of any great significance in the develop¬ 
ment of the court’s jurisprudence.”2 

3rd. The Treaty of Ver 5 .ailU*s ofjune 28, 1919, in Part VII, “Penal¬ 
ties,” provided in Article 227-230 for the punishment o Qunxum war. 
criminals, and above all William II, who should have been tried before an 
international tribunal. The Netherlands refused to surrender the former 
German emperor to his victors. Analysis of Articles 227 and 228 leads 

^ Op, cit,, p. 75. 

* Cf. M. C). Hudson, International Tribunals^ Washington 1944, p. 24, also op. ciL, 
p. 70; cf. also Antonio Sanchez de Bustamente y Sirven, Droit international public, 
Paris 1934, Vol. I, pp. 217, 220. 



INDIVIDUALS AS SUBJECTS OF INTERNATIONAL LAW 


349 


to the conclusion that the responsibility of individuals under inter¬ 
national law was involved here; 

4th. Articles 299 304 of the Treaty of Versailles and the correspond¬ 
ing Articles of the other peace treaties after th(‘ First World War estab¬ 
lished Mixed Arbitral Tribunals to deal with claims between nationals 
of the Allied and Associated Powers and nationals of the defeated 
Central Powers; but of greater interest to us are the claims, dealt with 
by the tribunals, of individual citizens of the victorious Powers against 
the respective governments of the defeated States. Individuals on the 
one hand, and official agents of the respective foreign governments on 
the oth(T hand, were parties to disputes before these* international 
tribunals. The tribunals were active for about ten years, until 1930-31, 
and the decisions which include all categories of claims have; been pub¬ 
lished in ten volumes.^ 

ScvcTal outstanding writers qiH'stion the international character of 
these tribunals. Anzilotti, Makowski and Winiarski, for example, con¬ 
sider them merely to be common tribunals of the States concerned 
rather than international bodies. It is difficult to shanr this point of 
view, because both the present doctrine and positive law speak only of 
national tribunals or international tribunals created jointly by two or 
more* States: th(*ir being common means their being inlernational. 'The 
powers and organization of these tribunals were based not upon the 
national law of the signatory Powers, but upon a concluded treaty, 
which is international law. If one would admit tin* contention of the 
above publicists, one should accept the existence of a division not into 
national and international law, but into national, international, and 
the common law of the States involved. This idea is not in agreement 
with our present conceptions of* internatic^nal law% and cemstitutes 
rather an element of confusion, since it is not consistent either in its(4f.* 

Robert Redslob also denies the international character of these 
tribunals. He asserts that the tribunals were not organs of the law of 
nations, but were analogous to a river commission (commission fluviale). 
He concludes: “As a matter of fact, these States created the tribunal 
by two parallel acts of their public power, by two corresponding laws; 
in short, it was an internal tribunal.” This opinion is a very original 
one, since it recognizes mixed arbitral tribunals as national tribunals. 

^ Recueil des Decisions des Tribunaux Arbitraux Mixtes insliiuds par les Traitis de Paix, 
Paris 1922-1930. 

* Anzilotti, Cowrj..., op, ciL, loco ciL; Julian Makowski, Prawo Narodow (1.0w of 
Nations), Warsaw 1930, Vol. I and Textbook of International Law (in Polish), Warsaw 
1948; also, op. ciL; Bohdan Winiarski, op. cU. 
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The French scholar, at least, does not support the idea of a common 
tribunal as opposed to an international tribunal, as is clear from his 
affirmation that “What might be misleading, was the tribunal’s inter¬ 
national appearance, because it was a common body of two States, 
it was constituted jointly by them, and it pronounced the law in their 
collective naine.”^ Here the distinguished publicist seems to contradict 
himself and, wliilc pointing out juridical elements of the tribunal’s 
constitution, rathcT proves than denies its international character. 
However, for him a common body means an international body. 
Opinions denying the international character of the Mixc'd Arbitral 
"1 Vibunals are opposed by a majority of publicists who advance dia¬ 
metric contentions. A number of scholars, some of whom have already 
been quoted above, believe that those I’ribunals were tht^ most relevant 
and important proof of the rtxognition of the international capacity 
for rights and for legal action of individuals. 

5th. The Versailles Treaty, in Part XIII, “Labor,” and the cor¬ 
responding ardcles of otlier peace treaties, created the International 
Liittpr Organization which exists today on the basis of its Constitution 
as amended aft(!r the Second World War.^ The General Conference of 
Representatives of the Members has been composed from the very be¬ 
ginning of four representatives of each of the member States, of whom 
two are to be government delegates and the two others have to represent 
respectively the employers and the employees of each of the Members 
(Art. 398/1 of the Treaty). The system continues to work today. Article 
3/1 of the Constitution speaks about two Government delegates and 
two others “representing respectively the employers and the workpeople 
of each of the Members.” Article 4/1 stipulates that ‘‘Every delegate 
shall be entitled to vote individually on all matters which are taken 
into consideration by tlie Conference.” In procedural matters, requiring 
only a decision by a simple majority of votes cast by the delegates pre¬ 
sent, delegates of private persons may overrule the proposals of govern¬ 
ments if some delegates of the governments are absent when votes are 
cast. I’his would be more difficult in voting for recommendations or 

^ Traite..., op. cit., pp. 71, 72. 

2 'rhe original text of the Constitution, established in 1919, has been modified 
by the amendment of 1922 which entered into force on June 4, 1934; the Instrument 
of Amendment of 1945 which entered into force on September 26, 1946; the Instru¬ 
ment of Amendment of 1946 which entered into force on April 20, 1948; and the 
Instrument of Amendment of 1953 which entered into force on May 20, 1954. Not 
one of these amendments changed anything in the division of the representatives 
of the Members in the above categories. (X Constitution of the ILO, International 
Labor Office, Geneva 1955 edition. 
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for conventions to be ratified by the member States, because in these 
cases a majority of two tliirds of th(‘ votes cast by the delegates present is 
necessary. In any cast', delegates of employers and of workers represent- 
ing private groups of persons and private interests may oppose in 
meetings and discussions the opinions of governments, even of their own 
governments. They may vote for recomjnendations against their own 
governm(‘nts, by this action taking tlu' part of foreign go\'ernm(mts; 
however, the question of their loyalty toward their respective States 
would not be legally involved. 

Although the delegates of private organizations are nominated by 
their governments (Art. 3/5), once nominated, they proceed on an 
equal footing wath the government delegates. The literatun^ of inter¬ 
national law lends to overlook this special type of international per¬ 
sonality of individuals within the framework of llie International I.abor 
Organization since 1919. This case is all the more interesting since* the 
ILO not only continues to work today, l)ut plays an increasingly im¬ 
portant role in present international relations; 

6th. The German-Polish Upper Silesian Convention (also called 
Geneva Convention) of May 15, 1922, under the provisions of which 
individuals acquired active international personality to an extent un¬ 
known in the history of the law of nations. It will be considered in a 
following paragraph; 

7th. Some publicists contend that after the P'irst World War a 
capacity for international action was conferred upon individuals, ac¬ 
cording to the provisions of the minorities treaties and dcchirations (ut 
supra). However, most jurists, and this writer among them, do not 
share this opinion, because^ minorities were not endowed with procedural 
capacity before the Council of the League of Nations, and their com¬ 
plaints (petitions) served only as mere information;* 

8th. Individuals become active subjects ad hoc of international law 
in plebiscites and individual options. An international agreement 
about the plebiscites directly confers rights and imposes duties upon 
individuals concerned. Individuals carry out these international rights 
by themselves, and this fact constitutes the essence of the ph'biscite. 
The international personality of individuals is particularly clear - in 
the opinion of this writer - in cases in which the plebiscite is organized 
and controlled by an international body (as for example in Upper 
Silesia in 1921, and in the Saar in 1935), which applies the rules of 
the pertinent international law. Option of nationality is also carried 

^ Gf. Bibliography, ut supra. 
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out by the individuals concerned on the basis of an international agree¬ 
ment, usually connected with the plebiscite. In both cases, we may 
speak about an international personality ad hoc^ because it exists only for 
the one determined purpose, and disappears after the respective right 
of voting in favor of a country or of a citizenship has been carried out; 

9th. Members of international tribunals and Courts are subjects of 
international law, since they derive their powers directly from an inter¬ 
national agreement. It may be argued that the so-called judges ad hoc 
are dependent on tluur respective States more than the other judges, 
but this argument does not eliminate the general rule. How, for ex¬ 
ample, could one deny international personality to the judges of the 
PCIJ or of the ICJ today? All their powers and their official situation 
arc directly ruled by international law without any interference of 
municipal law. The international organization ehxts them, pays them, 
and endows them with immunities and privileges under international 
law. There is no other authority superior to them but international 
law. The State of their citizenship may interfere in their matters ex¬ 
clusively through the intermediary of the international organization. 
Their personal status does not fall under the provisions of municipal 
law but under international law. 

The functionaries of the League of Nations, particularly those directly 
appointerd by the main organs of the I^eague, carried out their rights 
and duties directly under international law. In official matters they 
wc're mere organs of the international organization, and their individual 
international personality did not enter into account. However, their 
personal relationship with th(' international organization, concerning 
their salaries, their status, the manmT of performing their duties, etc., 
fell under international law, becaust^ the inUTnational organization 
itself was subjecUd exclusively to the rules of that law. The functionaries 
a])pointed by the League had their status based not upon the laws of 
Switzerland wIktc the League’s headquarters were located, but upon 
th(' regulations of the League. Therefore, their rights and claims could 
not have been legally enforced by them before Swiss courts or any 
other municipal courts, llic Administrative Tribunal of the I-.eague 
was the only competent body in those matters.^ Whether the legal 
instrument on the basis of which the officials were appointed had 

^ Cf. Suzanne Basdevant, Les fonctionnaires intemationaiix, Paris 1931, a standard 
work on the subject; Ranshoven-Wertheimer, The International Secretariat^ Washington 
1945; Martin Hill, Immunities and Privileges of International Officials. The Experience of 
the League of Natiotis, Washington 1947; Paul Siraud, Le Tribunal adrninistratif de la 
Societe des Nations, Paris 1942. 
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to be considered as a nomination, or as a contract, the fact is that 
its validity could not be examined or decided upon by any municipal 
authority but only by an international one. It is argued by many 
publicists that the personal status of international officials belongs to 
the field of international administrative law and not to that of inter¬ 
national law in general. However, whether it is administrative law or 
criminal law or any other branch of international law, it is always the 
same international law, and individuals subjected directly to its rules 
are to be recognized as international persons. This subject will be dis¬ 
cussed again in a following section. 

7. THE INTERNATIONAL EXPERIMENT OF UPPER SILESIA 
An original experiment in the field of public international law was 
carried out on behalf of the Principal Allied Powers after the first 
World Wiir in the t('n:itory of Upper Silesia, one of thcr largest coal-, 
ste<d-, zinc-, lead-, and chcmical-producingindustrial centers in Europe. 
The German-Polish Upper Silesia Convention was concluded in Geneva 
on May 15, 1922 for a period of fifteen years, by order rather than by 
recommendation of the four great Powers (Great Britain, France, Italy, 
Japan), acting on behalf of tlu! organized international community of 
that time. It may be rightly considered as one of the most interesting 
treaties from the point of view of the theory and practice of international 
law; it contmned 606 Articles in its main text, and 25 paragraphs in 
its final protocol as well as numerous annexes full of surprising legal 
innovations.^ 

It is quite generally known in international literature that the Upper 
Silesian Convention griinted..tiP individuals the capacity directly to 
claim their vested rights before an international tribunal not only 
against a foreign government but also against their own govqi;|imej[it.^ 
However, one knows in international literature much less about the 

^ The Convention has a large bibliography; Cf. Julius Slone, A Study of Minorities 
Procedure in Upper Silesia^ New York 1933; M. St. Korowicz, The Upper Silesian Pro- 
tection of Minorities (in Polish), 1938 arid the German iinautliorized edition, Der 
Oberschlesische Minderheitenschutz, Preussisches Staatsarchiv, Bcrlin-L^ahlern 1938; 
bibliography in both editions, pp. 243-231; Georges Kaeckenbeeck, The International 
Experiment of Upper Silesia, Oxford—London 1942, a classical work in English on the 
subject; M. St. Korowicz, line Experience de droit international, Paris 194(i. 

^ CX Quincy Wright, “The End of a Period of Transition,” Vol. 31, 1937, 

pp. 604—613; M. O. Hudson, I'he Permanent Court..., op. cit., footnote, p. 396; Ham 
Kclsen, Principles,.., op. cit., p. 142; Ph. C. Jessup, A Modem op. cit., p. 32, 

33; C. Th. Eustathiades, Le sujet..., op. cit., pp. 554 ff.; H. W. Briggs, The Law of 
Nations..., op. cit., p. 95; Oppcnhcim-Lautcrpacht, op. cit., p. .58, footnote 4; W. W, 
Bishop Jr., International Law..., op. cit., p. 209; Pallieri, op. cit., pp. 191, 192; A. Ver- 
dross, Volkerrecht, op. cit., p. 117. 
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international personality of individuals in the Upper Silesian protection 
of minorities, which involved about 2,300 cases before a local inter¬ 
national body functioning under the supervision of the Council of the 
League of Nations, represented on the spot by the President of the 
Upper Silesian Mixed Commission. 

A. Principal Allied Powers and the Upper-Silesian Convention 
I'he Convention was framed as a bilateral agreement concluded and 
signed by Poland and Germany; in fact the four Powers not only 
imposed on both States the obligation to conclude the Convention, 
but also prescribed its content in detail.^ This was done by the Decision 
of the Conference of Ambassadors, taken in Paris on October 20, 1921, 
in pursuance of Article 88 of the Treaty of Versailles, and on behalf of 
the four Powers. The Decision was based on the resolution of the Council 
of the League: of October 12,1921 The Ambassadors acted as an arbitral 
political body (a peculiar case of so-called political arbitration), though 
not at the request of the States concerned. Their pressure uy)on the 
Polish and German Governments was obvious; both Governments 
proceeded under the compulsion of tiie big Four. 

"I’he President of the Conference, Briand, in his letters covering the 
despatch of copies of the Decision to the governments of Poland and 
CJemiany, declared that “The Allied Powers consider their decision as 
constituting a unit, and they are firmly decided to enforce the observ¬ 
ance of all parts of the decision.”® 

Article II of the Decision provided in the first paragraph that the 
Gc:rman and Polish governments ‘‘will conclude as early as possible, 
and in accordance with the last paragraph of Article 92 of the Treaty 
of Peace, a convention to give effect to the provisions which follow.” 
These provisions concerning various subjects were outlined in detail. 
Of special interest was section “K” entitled “Rights of Nationality 
and Domicile, and Protection of Minorities in Upper Silesia.” The 
fifth paragraph of the section provided that the IVeaty with regard 

' Cr. Qiiiricy Wright, The End of a Period,..^ op. cit.^ p. 612. 

* The (Conference of Ambassadors was then composed of Lord Harding of Penshurst 
(British Empire), Jules Cambon (France), Bonin (Italy) and Ishi (Japan), and 
presided over by Aristide Briand, the French Foreign Minister. 

* In French original: “Les Puissances Allices consid^rent que leur d<^cision con- 
stitue un tout dont elles sent fermement resolues faire observer les diflerentes par¬ 
ties.” English text of the Decision in League of Nations, Doc. II. A. 16923/14742; 
also in the Judgment No. 12 of the PCIJ, op. cit., pp. 9, 10, and in professor Kaecken- 
i)eeck’s book. It was published in the Polish Dziennik Ustaw (Journal of Laws) and 
in the German ReicLsgesetzblalt in French original and in Polish and German trans¬ 
lations respectively. 
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to the Protection of Minorities concluded on June 28, 1919, between 
the USA, Great Britain, France, Italy, and Japan on the one pait, 
and Poland on the other part, should be applicable to those parts of 
Upper Silesia definitely recognized as part of Poland, and that the 
principles of equity and the maintenance of economic life in Upper 
Silesia demanded that th(‘ German government should be bound to 
accept, at least for the transitional period of 15 years, stipulations cor¬ 
responding to Articles 1, 2, 7, 8, 9 (pars 1 and 2), 10, 11 and 12 of the 
said treaty, as regards those parts of Upper Silesia definitely recognized 
as part of Germany. It provided further that the provisions of the agri'C- 
ment to be concluded betwcum the German and Polish governments 
in order to put into force the above mentioned principles “constitute 
obligations of international conci'rn for Germany and Poland, and 
shall be placed under the guarantee of the Leagiu' of Nations in the 
same way as the provisions of the Treaty of June 28 1919.” 

After having outlined the rights of the minorities to addi css petitions 
to the Council of the League through the medium of their States, the 
Decision of Ambassadors ordered: 

“'I’he following bodies shall b(‘ constituted to supervise th<‘ carrying 
out of these measures: 

./L An Upper Silesian Mixed Commission, consisting of two Germans 
and two Poles from Upper Silesia, and of a President, of another nation¬ 
ality, appointed by the Council of the League of Nations ; 

J2. An Arbitral Tribunal, entrusted with the duty of set ding any 
private disputes whidi might result from the application of the Conven¬ 
tion referred to above. This IVibunal shall be composed of one arbi¬ 
trator appointed by the German government, and one arbitrator ap¬ 
pointed by the Polish government. The Council of the League of Nations 
shall be requested to appoint the President of this Tribunal.” 

The Big Powers kept close watch over the implementation of their 
Decision. They did not fail to include in Article III of the Decision the 
following provision: “The Convention provid('d for by Article II above, 
shall be concluded between a German and a Polish plenipotentiary 
under the presidency of a person, appointed by the Council of the 
League of Nations, that person having a casting vote in cas(* the pa rti(^s 
fail to agree.” Thus Mr. Fdix Calond(T, former President of the Swiss 
Confederation,was President of the Polish-German Conference at Gciu'va 
to draft the Convention, and Mr. Georges Kaeckenbeeck from the 
Secretariat of the League was chairman of the drafting Committee. 
Both eminent jurists were later appointed by the Council of the League 



356 


INDIVIDUALS AS SUBJECTS OF INTERNATIONAL LAW 


to serve in Upper Silesia for a period of fifteen years: Mr. Calender was 
President of the Mixed Commission and Mr. Kaeckenbceck served as 
President of the Arbitral Tribunal. 

All the above facts are recited to show that the Upper Silesian ex¬ 
periment was not a set of rules of a particular international law, but 
an experiment of the League, initiated by the big Powers and enforced 
by them. 

B, The Individual as a Contending Party Before the Arbitral Tribunal 
Article 5 of the Convention provided that “The Question as to whether 
or to what extent an indemnity for the abolition or diminution of vested 
rights must be paid by the State, will be settled by the Arbitral Tribunal 
on the complaint of the person enjoying the right.” 

The question as to whether a citizen can sue his own State before an 
arbitral tribunal, on the basis of Article 5 of the Convention, arose in 
a case a nswe red affirmatiycly by the Tribunal in its award of March 
30, 1929. This precedent determined the extent of the Tribunal’s 
jurisdiction with regard to the protection of rights acquired prior to 
the transfer of sovereignty. The Tribunal stated that it was not proper 
to introduce in Articles 4 and 5 of the Convention the rule that under 
international law citizens might not bring action in an international 
court against their own country. The relevant provisions of the Con¬ 
vention “created a .special contractual law as between the parties, and 
in that respect they overrode the general law as far as the parties were 
concerned.”^ 

Here it should be emphasized that, in fact, not the parties to the 
Convention but the big Allied Powers, through the parties’ medium, 
y“overrode the general rule of international law.” 

The Rules of Procedure of the Tribunal,^ provided in Articles 16- 
24, made no distinction whatsoever between the representatives of the 
governments and the private persons as parties in the dispute. A private 
individual enjoyed full equality with the representatives of governments 
before the Tribunal, and could sue at will his own State before this 
international body. Full international capacity for legal action was 

^ Case of Steiner and Gross v. Poland; cf. Arbitral Tribunal Awards^ Vol. 1, p. 2 ff. 
in Polish and German. The Collection of Awards contains 127 awards, Berlin, de 
Gruyter in seven volumes. The case as above was reprinted also in Annual Digest 
and Reports of Public International Law^ London 1927-1928, Case No. 188; cf. Kaecken¬ 
bceck, op. cit., pp. 52-54, and idem “The Protection of Vested Rights in International 
British Yearbook of International Law^ Vol. 17, 193C, pp. 2 ff. 

2 March 9,1923, published with all further amendments in both Polish and German 
Journals of Laws. 
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conferred upon the individual in the Convention under the auspices 
of the League of Nations.^ 

C. The Individual in the Upper Silesian Protection of Alinorities 
In contradistinction to the general system of international protection 
of minorities (ut supra), the Upper Silesian minorities could address 
their petitions directly Jo the Council of the Leagu(!. ThtS^sc petitions 
were to be treated as regular complaints to be decided upon, and not 
as mere information. The Convention provided in Article 147 that 
the Council of the T.cague was competent to pronounce on all individual 
or collective petitions relating to the provisions for the protection of 
minorities, and directly addressed to it by members of a minority. It 
stipulated further that “When the Council forwards these petitions 
to the Government of the State in \vhose territory the* petitioners are 
domiciled, this Government shall return them with or without obser¬ 
vations to the Council for examination.” 

The provision of Artich' 147 caused many difliculties to the Council, 
because this high organ of the Ixagiu! was often called upon to examine 
questions of minor importance, and it lacked authority to send the 
petitions first to the Minorities Committee of thc' Council, which fiinc- 
tiontrd for cas(‘s under the general minorities protection.- Nevertheless, 
the minorities cicquircd international capacity for legal action in this 
procedure only to a v('ry limited and fragmentary extent. It is true 
that they were allowed to enter into direct contact with the Council 
of the League, and that their quality as petitioners was recognized, 
while under the general provisions for the prot<x:tion of minorities, 
the minorities were considered merely as informants. However, the 
Upper Silesiein minorities, acting according to Article 147 of the Con¬ 
vention, were not allowed to proceed before the Council. A petition 
was a matter of discussion between the members of the Council who 
decided to sponsor such a petition, on th(‘ one hand, and the representa¬ 
tive of the State against which (he petition was dinxted, on the other 
hand. The Council finally had to decide which solution to apply. 

Qiiite different was the* petitioner’s legal status in the local Uppei' 
Silesian procedure in tlur international protection of minorities. The lat- 

^ French is the original text of the Convention. English translation in: Leas^uc of 
Nations, Documents, and in professor Kaeckenbecck’s book. I'hc latter's translation 
is taken advantage of in this study. 

® For details, see the pertinent resolutions of the Council of the League in: S.d.N., 
Protection des minoriUs de langue, de race ou de religion par la S.d.N., Geneve 1931. In 
connection with Art. 147, cf. Hyde, op, ciL, p. 39. 
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ter procedure was provided in Article 148-157 of the Convention.* 

If the competent national authority did not accept the opinion of 
the President favorable to the petitioner, the latter could appeal to 
th(‘ Council of the League, sending his appeal through the intermediary 
of tlie respective Minorities Office (Ait. 157). Before the Council this 
appeal provid(‘d for in Article 149, had a legal character similar to 
the direct petition to the Council on the basis of Article 147, mentioned 
above. 

We have seen that the Minoritic^s Office first had to proceed as a 
mediator between the petitioner and the authorities of the country 
concerned. In case of failure, the Minorities Office had to forward the 
petition to the President of the Mixed Commission within 20 days 
after it was received, and since 1929, within 45 days. At the moment 
of forw'arding the petition to the President, the Minorities Office 
changed its character from that of a mediator to that of a representative 
of the authorities of his country. 

The Convention provided that “The President shall give the petition¬ 
ers and the Minorities Office opportunity to submit their observations 
verbally or in writing” (Art. 153/1), but it did not mention hearings 
in which both the representative of the Minorities Office and the 
petitioner could appear as equal subjects of the trial. However, accord¬ 
ing to Article 596 of the Convention, the Mixed Commission and the 
Arbitral Tribunal had to establish their rules of procedure in which 
they had to take into account the respective provisions of the Con¬ 
vention. The rules of procedure of the Mixed Commission were estab- 


' T he relevant excerpts of these provisions connected with the present subject, 
read: 

Article 148. - In order to ensure that petitions emanating from members of a 
minority and relating to the interpretation or application of the provisions of the 
present Part should receive uniform and equitable treatment from the administrative 
authorities in each of the two parts of the plebiscite territory, eacrh of the two Govern¬ 
ments shall establish a Mint)rities Office in its part of the plebiscite territory, 
t Article 149. - As regards the application and interpretation of the provisions of 
he present Part by the administrative authorities w4io receive orders from higher 
au thorities, members of a minority may submit a petition to the Minorities Office 
of their State for examination, in conformity with the following provisions. In ac¬ 
cordance with I he special stipulations contained in the following articles, the Minori¬ 
ties Office shall then forward thc!se petitions to the President of the Mixed Commission 
for jhis opinion. If the petitioners arc not satisfied with the action taken in the matter 
by ihe administrative authorities, they may appeal to the Council of the League of 
Natrons. 

Alticle 152. - 1. In all the cases provided for in Articles 150 and 151, if the Mi- 
noridics Office docs not succeed in giving satisfaction to the petitioners, it shall for- 
w ar the petition with its observations to the President of the Mixed Commission. 

Article 152. 2. Each Minorities Office shall represent tlie authoritit^ of its country 
in its relations with the President of the Mixed Commission. 
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lished by President Calender, and published on December 5, 1922.^ 
Part II is entitled “Procedure before the President of the Mixed Com¬ 
mission in matters of the protection of minorities” (Art. 38-48). That 
Part refers also to a series of Articles of Part I, which deals with the Com¬ 
mission as an arbitral body for other matters apart from minorities. 

In the above mentioned way, according to L\rticle 22 of the rules of 
procedure, hearings were instituted. President Calonder, in his intro¬ 
duction to the Official Series of Opinions, clearly explains this legal 
point: “In this procedure the petitioner is granted legal status of a 
litigant party. His adversary is the director of the Minorities Office 
who represents the authorities. In each case a procedure in writing 
takes place and, as a rule, hearings. Both parties may present proposals 
concerning the weighing of evidence and may give all proof which they 
deem useful. The President may consider the evidence ex officio. As a 
rule, he is not bound by the proposals of the parties.”^ 

The President of the Mixed Commission affirmed the recognition 
of individuals as subjects of international law. Thus, during the period 
1922-1937, private persons, on the one hand, and representatives of 
the Polish or German governments, on the other liand, proceeded as 
equal parties before an international body. President CSIonder was 
fully aware of the exceptional character of this legal situation. In his 
farewell speech at the closing session of the Commission on July 15, 
1937, he emphasized that the procedure under Articles 149 and follow¬ 
ing of the Convention was analogous to a civil procedure, and that the 
protection of minorities with which he had to deal “was a completely 
new one, unique of its kind...”® 

It is interesting to remember what a most competent expert in the 
field, Mr. de Azearate, for a long time Director of the Minorities 
Questions Section of the League of Nations, wrote about the Upper 
Silesian procedure in minorities questions: “On the basis of the pro¬ 
visions of the Convention, the President of the Mixed Commission 
established as preliminary to the statement of his ‘Opinions,’ a procedure 

^ Dziennik Ustaw RP (Polish) No. 19, pos. 128, 192.3; Reichsgesetzblall (German), 
II, 1923. 

® Urzedowy Z^ior Pogladow Prezydenla Gdfnoslaskiej Komisji Mieszanej, Cieszyn 1937 — 
Official Collection of Opinions of the President of the Upper Silesian Mix^ Com¬ 
mission, also: Amtliche Sammlvng der Stelltmgnahmm des Prdsidenten der Gemischten 
Kommission fur Oberschlcsien, Berlin 1937. The collection contains 127 Opinions of 
President Calonder in minority disputes. 

• League of Nations, Archives of the Mixed Commission for Upper Silesia. Cf. Reports 
on 2, 283 petitions received by the President according to Art. 149 of the Conventions 
in eight mimeographed volumes. President Calender’s speech (in French) also in 
Professor Kaeckcnbecck’s book, pp. 844-853. 
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somewhat resembling a judicial one, in which the petitioner (i.c., the 
minority) and the Minorities Office representing the government, 
assumed the character of two contending parties in a judicial trial.,/’ 
Azearate stressed the importance of the Upper Silesian experiment 
for the future: “I have felt it necessary to give these details, as Upper 
Silesia constitutes the only precedent of a system to which recourse 
may conceivably be had in the future when dealing with political 
difficulties created by the existence of national minorities or other prob¬ 
lems of similar nature. Its outstanding feature consists in the despatch to 
the territory in question of an international agent, entrusted with the 
task of settling difficulties on the spot. If a system of this kind should ever 
be employed, nothing is more likely to contribute to its success than 
a carcfull and objective analysis of the first experiment carried out in 
Upper Silesia, of which I have given a rapid and superficial summary 
in the preceding pages.”^ 

The rules of procedure established by the President of the Mixed 
Commission were the last link in the hierarchy of intcTnational norms 
which created international personality of individuals in Upper Silesia. 
The way leads from Article 88 of the Versailles Treaty, through the 
Decision of the Conference of Ambassadors which was based upon the 
resolution of the Council of the League of Nations, and on through 
the Upper Silesian Convention and its Article 596, authorizing the 
President to establish the rules of procedure of the Commission. 

Finally, it should be pointed out that the Convention, when published 
in the Official Journals of Law^s of Poland and Germany, became a 
self-executing treaty; individuals were authorized to base their petitions 
or lawsuits (before the Tribunal) directly on its provisions. If, however, 
the individual’s action was brought before an administrative or judicial 
organ of his own country, he did not appear as an international person. 
He acquired this character when proceeding before the Arbitral Tribunal 
or before the President of the Mixed Commission. This difference makes 
the division betw-een the individual’s legal position under international 
law, according to the Upper Silesian Convention, and his position 
based upon the Polish-Danzig “Beamtenabkommen,” where the persons 
concerned could proceed only before their national courts. 

8. EXCEPTIONS TO GENERAL PRACTICE AFTER WORLD WAR II 

It may be seen that after the Second World War, of all the legal provi- 

^ Pablo tie Azearale, The League of Nations and National Minorities. Washington 
1945, pp. 154-157. 
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sions analyzed above which endowed individuals with a determined 
capacity for legal action, only those pertaining to the International 
Labor Organization, and to the status of international officials are still 
valid. However, several post-war multilateral treaties and declarations 
refer to the substantive rights of individuals or even admit their capacity 
for international action: 

1st. Many writers express the opinion that several provisions of the UN 
Charter establish the position of individuals as subjects of international 
law. They refer to the Preamble, to Article 1/3 (purposes of the UN), 
Art. 73^ Art. 76(b) and (c), and Art. 87 (b). They stress particularly the 
importance in this matter of Art. 55(c) in connection with Art. 56.^ 

However, these provisions bear directly upon the member States of 
the UN, and upon the individual only through these States. I'he Mem¬ 
bers of the UN are the sole active subjects of these provisions, and thus 
the obligation to observe human rights and fundamental freedoms by 
the States is the subject matter of the pertinent stipulations of the 
Charter. The individual is not endowed with any capacity for direct 
claims before an international body on his rights protected by the 
Charter, although this capacity is touched upon in Article 87.- 

The inhabitants of the trust territories may directly address their 
petitions to the Trusteeship Council, based upon the provisions of lh(' 
Charter, but as was the case with the minorities petitions under the 
general system of th(' international protection of minorities, th(‘se pe¬ 
titions are again mere information, and the petitioners are considered 
as infonnants 'Phe various Trusteeship y\grecmcnts eliminate any 

direct legal action of individuals under ijnternational law. No U*gal 
dispute may arise between tlu‘ inhabitants of trust teixilories and th(‘ 
administering authority, llicy may arise only between a Member of 
the UN and that authority in respect to the interpretation or application 
of the provisions of the respective Agreements.^ 


^ Art. 55: “...the United Nations shall promote...(c) universal respect fey, and 
observance of, human rights and fundamental freedoms for all without distinction 
as to race, sex, language, or religion.” 

Art. 56: “All Members pledge themselves to take joint and separate action in 
co-operation with the Organization for the achievement of the purposes set forth 
in Article 55.” 

v ' 2 Art. 87: “The General Assembly and, under its authority, the rrusteeship 

Council, in carrying out their functions, may...(b) Accept petitions and exitnuu*' 
them injconsulalioii with the administering authority:...” 

^ ^ Verdross stresses that the international right to present petitions which is recog- 
/ nized to inhabitants of trust territories or to prisoners of war, has to be “sluiTj^y 
L distin^ished” from the right of legal action under international law. Cf. I mkerremt, 

* * Cf. eg.. Trusteeship Agreement for the Former Japanese Mandate Icrritory 



362 


INDIVIDUALS AS SUBJECTS OF INTERNATIONAL LAW 


The legal situation of individuals under the above mentioned pro¬ 
visions of the UN Charter might to a certain extent be in general com¬ 
pared to that of the minorities protected by the Minorities Treaties, 
although the rights of the minorities were worded in a much more de¬ 
tailed manner. The legal sanctions provided for in Article 12 of the 
Minorities Tn?aties, involving the Council of the League of Nations, 
and even the PCIJ, were juridically speaking more efficient than the 
sanctions of the UN could be in a given case, if Article 2/7 of the Charter 
is taken into account. It is important, however, to emphasize that the 
general minorities provisions were limited only to comparatively few 
countries, and that they did not confer international capacity for legal 
action upon individuals. 

It is recognized that the above quoted provisions of the UN Charter 
constitute a very important basis for possible future development of 
the position of individuals as international active and direct persons, 
fbut this position is not yet established today under the Charter. This 
1 writer, therefore, agrees with some reservation with Judge I.auterpacht’s 
statement that as a result of the Charter of the UN - as well as of other 
changes in international law - the individual has acquired a status and 
a stature which have transformed him from an object of international 
' compassion into a subject of international rijjhts. “For in so far - he 
continues ~ as international law is embodied in the Charter, and else¬ 
where re cogn izes fundamental rights of the individual independent of 
the law of the State ^to t hat exttmjjpt constitutes the individual a subject 
of the law of nations.”^ The reservation which could be made to Lauter- 
pacht’s statement concerns only the lack of emphasis placed on the 
distinction between th(' active and passive, or immediate and mediate 
personality of individuals. Under the Charter’s provisions the individual 
is still deprived of active international personality, he is still a mediate 
subject of the provisions which refer to him, since he cannot directly 
(mforce them before any international body; 

2nd. The responsibility of individuals under the international law 
of warfare, outlined formerly in some of the Hague Conventions of 

of I'anganyika, Art. 19: “If any dispute whatever should arise between the Ad- 
ministfiring Authority and another Member of the United Nations relating to the 
interpretation or application of the provisions of this Agreement, such dispute, if it 
cannot be settled by negotiation or other means, shall be submitted to the International 
Court of Justic e, provided for in Chapter XIV of the United Nations Charter.” 

Gf. the analogous provision of Art. 22 of the Agreement for the territory of Somali¬ 
land, of December 2, 1950; texts in UN, Treaties, Vol. 8, p. 91, and vol. 118, pp. 
255 ff., also in Sohn’s Basic Documents, op. cit,, pp. 177 IT. and 184 fi*. 

^ International Law and Human Rights, op. cit., p. 4. 
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1907, or, e.g., in Article 3 of the Treaty of Washington of Februai'y 6, 
1922, concerning submarine warfare, was firmly established in the 
London Agreement of August 8, 1945. This agreement concluded by 
France, Great Britain, the USA find the USRR, to which nineteen other 
States subsequently adhered, created a tribunal for th(‘ t^il of war 
c riminal s whose offenses had no particular geographical location.^ llie 
Clliarter anncx(‘d to the Agreement defined the constitution, jurisdiction 
and functions of the Tribunal as well as the principli'S of iiiti'rnational 
law which the Tribunal had to apply. Three categories of crimes for 
wliich individuals might be tried are m<*ntioned in that Gharter: (a) 
crimes against peace (b) war crimes) (c) crimes against humanity. Flic 
tribunal in Nuremberg, after a fair trial of the pi rsons indicti cl, pub- 
lislu'd itsjudgriuait on Septt'mbir 30- October I, 1916. 

The probh'in of individuals as subjects of international law was 
carefully considered by the Tribunal wliich stated that “It was sub¬ 
mitted that international law is concerned with the actions of sovereign 
States, and provides no punishment for individuals; and further, that 
where the act in question is an act of State, tliose who carry it out are 
not personally responsible but arc protected by the doctrine of’the sover¬ 
eignty of the State. In the opinion of the I Vibunal, both these submis-| 
sions must be rijccted. That international law’ imposes duties and lia-1 
bilitics upon individuals as upon States has long been recognized...” * 

'I^he Nuremberg Judgment refers to Articles 7 and 8 of the Charter 
of the 1 ribunal, and stresses the superiority of international law over 
municiyial kw in connection with international duties of individuals, 
and it states: “On the other hand the very essence of the Charter is 
that individuals have international duties wdiich transcend the national 
obligations of obedience imposed by the individual State. He who 
violates the laws of war cannot obtain immunity while acting in pur¬ 
suance of the authority of the State, if the State in authorizing action 
moves outside its competence under international law.”- 

It is not possible in this study to dwell upon the analysis of this 
Judgment or to embark upon a deeper analysis of all the many inter¬ 
national problems w4iich would be involved. The literature is abundant. 

1 States which adhered to the London Agreement are: Australia, Belgium, Czecho¬ 
slovakia, Denmark, Ethiopia, Greece, Haiti, Honduras, India, Luxembourg, the 
Netherlands, New Zealand, Norway, Panama, Paraguay, Poland, Uruguay, Venezu¬ 
ela and Yugoslavia; cf. also the C^harter of the International Military T ribunal at 

Tokyo of January 19, 1946. ^ • /Afr* 

* Cf. Nazi Conspiracy and Aggression^ Opinion and Judgment^ LJ.S. 1 nnting CJlnce, 
Washington 1947, Gh. IV: Violation of International frcalies; quotations trom 
pp. 52, 53. ITic record of the Nuremberg Trial is containetl in forty-two volumes. 
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However, two facts of permanent value for the theory and practice of 
international law which emerge from the Charter of the Tribunal and 
from its Judgment should be underlined: First, that the above quoted 
principles of international responsibility of individuals were established 
by four great Powers, and subsequently by nineteen other States; 
secondly, that the representatives of the two opposed ideological, social, 
economic and political blocs, into which the present world is divided, 
agreed to these principles. 

It should also be emphasized that the above principles have been 
confirmed by the Res olution of the General Assembly of the UN 
adopted on December 11, 1946, on the initiative of the USA, The 
pertinent passage reads: “The General Assembly ... taking note of 
the Charter of the Nurnberg Tribunal of 8th August 1945 for the 
prosecution and punishment of the major war criminals: (1) Reaffirms 
the principles of international law recognized by the Charter of the 
Nurnberg Tribunal (of 8th August 1945), and the Judgment of the 
Tribunal.” 

Thus the principle of th(^ international responsibility of individuals 
was expressly confirmed by the General Assembly.^ This principle 
cannot be weakened by opinions of Soviet jurists, who in the last few 
years have denied the international character of the Nuremberg Tri¬ 
bunal, and try to present it as a common tribunal of the victorious 
Powers which occupied Germany.^ The Tribunal was created on behalf 
of the United Nations (as an alliance and not as an organization), and 
had to apply neither the national law of the victors nor German national 
law, but general international customary and conventional law, 
and the provisions of the Charter of August 8, 1945. There is a- 
nother group of jurists whose opinions interest us less here because 
they do not enter into the discussion of the Tribunal’s international 
character or of the international personality of the persons accused 

^ C:f. Ihiitefi Nations, The Charier and Judgment of the Numherg Tribunal. History 
and Analysis; Mfinioranduin submitted by the Secretary General, UN Publications, 
1949. 

* The Soviet standpoint before and during the Nuremberg Trial was presented 
by A. N. 'Irainin in his book Hitlerite Responsibility under Criminal London 1945. 
See also studies of the Soviet writers in this field (D. B. Levin, Trainin, W. N. Dur- 
dienewski, Lubimow and others) cited in the textbook of the Soviet Academy of 
Sciences under the editorship of Durdicniewski and Krylow, op. cit. Polish edition, 
p. 637. During the first three years after the Second World War, Soviet authors 
did not contest cither the responsibility of individuals undt^r international law, as 
it was defined and established in Nuremberg, or the international character of the 
’ Tribunal. The authors of the above textbook strongly underlined this character; cf. 
p. 642 of the Polish edition of 1950. Cf. also Kelscn, The Communist Theory of Law, 
op. cit., pp. 177-179, and the remarks on this subject in Chapter IV of tliis book. 
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of international crimes. They are critical of the legal foundations of 
the Charter of August 8, 1945, and of the Judgment. Their arguments, 
however, cannot be analyzed hcre.i 

The opinions of most publicists examined by this author for the pur¬ 
pose of the present study, recognize and stress the international char¬ 
acter of the Nuremberg Tribunal and the international personality 
of the criminals tried and sentenced by the 7Vibunal as individuals. 
Those who oppose this point of view belong to a rather small minority.*^ 
Soviet writers deny the international character of the Tribunal, because 
they do not want in any way to recognize the (Existence of the inter¬ 
national personality of the individual; when recognizing the interna¬ 
tional character of the Tribunal, they would implicitly recognize the 
same international character of the individuals directly tried by that 
tribunal. Their contention is juridically unacceptable since again it 
may be stated that a “common” tribunal of States is not a national 
tribunal of those States, but being common, is an international body. 
Soviet authors who maintain that position today contradict their own 
previous affirmations and the attitude of the Soviet government during 
the drafting of the Charter and the creation of the Nuremberg Tribunal.*'^ 


3rd. The Convention of Genocide of December 9, 1948 emphasizes 
also the responsibility of individuals under inOTuational law. It providers 
in Art. IV that persons committing genocide or any of the other acts 
enumerated in Article III shall be punished whether they are consti¬ 
tutionally responsible rulers, public officials or private individuals. 

’ Gf., e.g., Viscount Maugham, formerly Chancellor of Great Britain, United 
Nations Organization and War Crimes, with a postcript by Lord Hankcy, l .ondon 1951. 
See also Dr. Hans Ehard, Minister-President of Bavaria, “'fhe Nurnberg I'rial against 
the Major War Criminals and International Law,” AJIL, Vol. 45, 1949, pp. 223 fF. 
The author, expressing the point of view of inllucntial German lawyers and ollirial 
circles of West Germany, states openly, on p. 241, that “...the Charter and the trial 
have proceeded beyond international law' as in force and have applied new law 
retroactively.” 

® Among outstanding publicists who occuf>y that position, w'c may quote S(4ivyar-i 
zenberger, who writes: “Until the position of the individual as bearer ol rights and 
duties\iK3cr international law is very much more firmly ejitablished than it is at pr<^-j 
ent, it appears less artificial to conceive jurisdiction regarding war crimes and 
similar cases as an exceptional extension of State jurisdiction than to deviate those 
rather disreputable objects of international law to the rank of international persons. : 
Cf. International Law, op, cit., p. 79. 

3 Cf. Leo Gross, “The Punishment of War C^riminals: 1’he Nuremberg I rial, 
in Netherlands International Law Review, Leiden 1955, issue 4. He points out the ideologi¬ 
cal importance of the trials against the war criminals: “for these trials were in a 
profound sense a demonstration against the totalitarian subjection of the individual 
to “nationalized” truth; they were a protest against the erasure of the individual as 
a subject mediate or immediate, of international law, and as a responsible member 
of the international community”; ibidem, p. 34. 
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According to Art. VI, persons charged with genocide or any of the 
other acts enumerated in Art. Ill shall be tried by a competent tribunal 
of the Slate in the territory of which the act was committed, or by such 
international penal tribunal as may have jurisdiction with respect to 
those contracting parties which shall have accepted its jurisdiction. 

Individuals tried by the competent tribunal of th(^ State in the terri¬ 
tory of which the act was committed will be - in the opinion of this 
writer - in a legal situation ajialpgous to that of pirates, slave-traders, 
etc. (ut supra). International law - this time not customary but con¬ 
ventional - authorizes the State concerned to try persons committing 
genocide on the basis of that Convention which became the law of 
the land, as well as on the basis of the national law of the State both 
substantive and procedural. However, in the case, also provided by 
the Convention, of a trial by an international penal tribunal, individuals 
will app(!ar again as subjects of international law, since they wall enter 
directly into contact with an international body and with international 
law applied to them. Their legal position will be identical to that of 
the war criminals tried by the Nuremberg Tribunal or by the Inter¬ 
national Military Tribunal for the Far East at Tokyo and other allied 
war crimes courts. 

In connc'ction with the problem of the recognition of individuals as 
subjects of international law on the basis of their admission to a direct 
legal action before an international body, it seems usef ul to poi nt ou t 
thayUViJcai^ should be made between an internationjd body 

applying international Lw, and one applying the municipal law of the 
respective territory. In the castT of tribunals or administrative bodies 
created by two or several Stat(!s under a regime of condominium (co- 
imperium), not international law, but municipal law of the jointly 
administered territory is applied. Individuals appearing before those 
bodies are not international persons; for example German individuals 
in Germany under the Allied Council of Control aftiT the Second World 
War were not made subjects of international law by dealing directly 
with the central or local international administrations under the Four 
Powers Control, 

4th. The Universal Human Rights Declaration of December 10, 
1948 does not contain any measures for the Implementation of its pro¬ 
visions, nor does it authorize the individual to claim directly inter- 
natxonaUanctiuns for y of the Decoration. It does not constitute 

an international instrument legally binding upon the Members of the 
United Nations, however great may be its international prestige and 
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moral value.^ One may say that the Declaration neither creates any 
capacity for international action of individuals, nor even establishes 
substantive rights of individuals under international law. 

5th, The Convention on the Political Rights of Women of December 
20, 1952 (ut supra) creates or guarantees important substantive rights 
of individuals, but does not provide for a capacity for international 
legal action of those individuals in order to protect by themselves their 
rights under international law. No international dispute may arise 
between them and the respective States; it may arise only betwe^en 
any two or more States, signatories of the Convention (Art. IX). 

9. INTERNATIONAL PERSONALITY OF INTERNATIONAL OFFICIALS 
It has been submitted above that international officials, i.e., officials 
of international bodi('s or organizations appointed by means of con¬ 
tracts of employment or by special acts of ayipoiiitmcnt by an organ 
of an international organization, are to be considered as subjects of 
international law. It should be emphasized that these officials in exe¬ 
cuting their official functions arc only organs of an international body, 
and are not by themselves subjects of international law. However, 
their personal status under the contract of employment which is binding 
both upon them unci upon the respective international body, bt^longs 
to the field of international law, if it Ls not based upon any provision of a 
municipal law. An international organization, enjoying legal person- 

^ The US representative, Mrs. Franklin D. Roosevelt stated before the (Committee 
3 of the General Assembly of the UN, on September 30, H.HB that “...It is not a 
treaty; it is not an international agreement. It is not and does not purport to be a 
statement of law or of legal obligation...” Cf. US Senate, Coll, oj Doc. J954^ of), cii.y 
pp. 251,253. 

T'he District Court of Appeal, Second District of California stated on April 21, 
1950, that since the UN Charter has become “the supreme Law of the Lantl ; and 
the Judges in every State shall be bound thereby, any 'Thing in the Cionstltution or 
Laws of any State to the Contrary notwitlislanding” (US Const. y\rt. VI, see. 2j, 
and since tlie “Declaration implements and emphasizes the purpewr^ and aims ol 
the UN and its Charter,” the J3eclaration is binding upon the USA. Cf. excerpts of 
the case Sei Fujii v. The State of California; ibidem^ pp. 2BB-290. Cf. also, Chnnc;y 
Wright, “The Fujii Case,” AJTL, Vol. 45, 1951, pp. G2 IT. 

However, The Opinion of the Supreme C^ourt of Ckilifornia in Bank, of April 17, 
1952, expressed a different point ol view. It stated that the language us<‘d in Art. 
55 and 56 of the UN Charter “is not the type custoniarily emjiloytxl in treaties whicli 
have been held to be self-executing and to create rights and duties in individuals... 
The Court further states that: 

“I’hc Charter represents a moral commitment ol foremost importance, anci we 
must not permit the spirit of our pledge to be compromised or disparaged in either 
our domestie or foreign affairs.” The Court did not recognize the: Human Rights 
Declaration as having any legally binding force; it reversed the judgment to the 
contrary. Cf. US Senate, Coll, of Doc., op. cit., pp. 290- 293. Cf. in exmnertion witii 
this matter: Kelsen, The Law of the UN, op. cit., pp. 100-102, and Cioodnch and Ham- 
bro, Charter of the UN, op. cit., pp. 96, 97, 322-324. 
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ality in the territories of its members, may also make contracts with 
private individuals on the basis of the municipal civil law of the respec¬ 
tive member State.^ This is expressly stipulated in Section 1 of Art. I 
of the Convention on the Privileges and Immunities of the UN of 
February 13, 1946, which reads: “The United Nations shall possess 
juridical personality. It shall have the capacity: (a) to contract; (b) to 
acquire and dispose of immovable and movable property; (c) to in¬ 
stitute legal proceedings.” 

If contracts arc made under the civil law of a State, they do not fall 
under the provisions of international law, although one of the contract¬ 
ing parti(!S may be an international organization. Thirse contracts are 
analogous to those which are made between a Stale and private persons, 
and which do not fall under the rule of public law, although a State 
is one of the contracting parties. A State making a contract under civil 
law with a foreigner does not make this foreigner an international 
person; on the contrary, the State acts as a subject of private law. On 
the other hand, an international official when executing his duties is as 
much an organ or a representative of an international body^ as, for 
example, diplomatic officers sent abroad by their State are represent¬ 
atives of that State. Neither diplomatic officers of States nor inter¬ 
national officials are then international persons, although the States 
or organizations represented by them are subjects of international law. 

There is, however, a substantial difference between the diplomatic 
officers of States and the officials of an international body in cases 
where these officials arc not appointed on the basis of a contract con¬ 
cluded under the civil law of a State, but on the basis of the international 
body’s regulations. In that case, regulations adopted by an internation¬ 
al body do not constitute national law of any particula r State, but inter¬ 
national law made by the reprc‘sentatives of the States concerned. Thus, 
tlu^ relationship between an international body and its official based on 
a contract of employment is of an international character, and puts 
legally on an equal footing the international body and the official as 
a private individual. This fact cannot be denied in the light of the juris¬ 
diction and powers of the Administrative Tribunal of the League of 
Nations (1928-1946), and of the current character and powers of 

^ Cf. e.^. Art. 104 of the LJN Charter: “I’he Organization shall enjoy in the territory 
of each of its Members such legal capacity as may be necessary lor tlie exercise of 
its functions and the fulfillment of its purposes.” 

* The term “international body” is meant to comprise such institutions like the 
ICJ, arbitral tribunals and coiTimis.sions and other organisms which are not inter¬ 
national “organizations” sensu stricto, as w'ell as international organizations them¬ 
selves. 
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Administrative Tribunals of the United Nations as well as of the Inter¬ 
national Labor Organization (ILO). 

1 he Administrative Tribunal of the UN was established by the 
Statute adopted by the (ycncral Assembly on November 24, 1949.^ 
It is composed of seven members appointed by the General Assembly 
for three years (Art. 3/1, 2, of the Statute). It is competent to hear 
and pass judgment upon applications alleging non-observance of con¬ 
tracts of employment of staff members of the Secretariat of the UN or 
of the terms of appointment of such staff members. The words “con¬ 
tracts” and “terms of appointment” include all pertinent regulations 
and rules in force at the time of alleged non-observance, including the 
staff pension regulations (Art. 2/1). The Tribunal is open: (a) to any 
staff member of the Secretariat of the UN, and to any person who 
has succeeded to the Staff member’s rights on his death; (b) to any 
other person who can show that he is entitled to rights under any 
contract or terms of appointment (Art. 2/2(a), (b)). 

The Tribunal takes all decisions by a majority vote. Subject to the 
provisions of Art. 11 and 12 of the Statute, the judgments are final 
and without appeal (Art. 10/1, 2). Article 11/1 provides that “If a 
Member State, the Secretary General or the person in respect of w4iom 
a judgment has been rendered by the Tribunal (including any one 
who succeeded to that person’s rights on his death) objects to the judg¬ 
ment on the ground that the Tribunal has exceeded its jurisdiction or 
competence or that the Tribunal has failed to exercise jurisdiction 
vested in it, or has erred on a question of law relating to the provisions 
of the Charter of the United Nations, or has committed a fundamental 
error in procedure which has occasioned a failure of justice, such Mem¬ 
ber State, the Secretary General or the person concerntid may, within 
thirty days from the date of the judgment, make written application 
to the Committee established by paragraph 4 of this Article asking the 
Committee to request an advisory opinion of the International Court 
of Justice on the matter.” The Committee mentioned above is estab¬ 
lished and authorized under Art. 96/2 of the UN Charter to request 
advisory opinions of the Court; it is composed of the membeu' States 
the representatives of which have served on th(‘ General Committee 
of the most recent regular session of the General Assembly (Art. 11 /4). 
Within thirty days from the receipt of an iipplicalion, the Committee 

^ Res. 351 A (IV); amended by res. 782 B (VI11) of Dec. 9, 1953, and res. 957 
(X) of Nov. 8, 1955, the latter taking into account the Advisory Opinion of the ICJ 
of July 13, 1954; ICJ, Reports 1954. 
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shall decide whether or not there is a substantial basis for the application. 
If it decides that such a basis exists, it shall request an advisory opinion 
of the Court, and the Secretary General shall arrange to transmit to 
the Court the views of the person concerned. (Art. 11/2.)^ 

The Advisory Opinion of the Court is not binding upon the UN. 
“...In any case in which a request has been made for an advisory opinion 
the Secretary-General shall either give effect to the opinion of the Court, 
or request the Tribunal to convene specially in order that it shall con¬ 
firm its original judgment, or give a new judgment, in conformity 
with the opinion of the Court. If not requested to convene specially, 
the Tribunal shall at its next session confirm its judgment or bring it 
into conformity with the opinion of the Court.” (Art. 11/3.)“ 

Even a summary analysis of the above quoted provisions of ihe Statute 
of the Administrative Tribunal of the UN leads to the conclusion that: 

a) it is an international tribunal, since it is created by the General 
Assembly of the UN; b) it deals with the contracts of employment or 
terms of appointment of international officials, which do not fall under 
the private law of any country; c) individuals proceed before the tri¬ 
bunal on an equal footing with the organs of the international organi¬ 
zation; d) individuals may initiate (through the special Committee of 
Art. 11 /4 of the Statute) the req uest for an Advisory Opinion of the Inter¬ 
national Court of Justice (ICJ), on the grounds so extensively worded 
(Art. 11/1) as to embrace all possible kinds of cases stemming from the 
relationship between the officials and the UN; e) the question remains 
open concerning the role of the individual in the Advisory Opinion 
proceedings before the ICJ. 

In connection with the above point (b), it may be remembered that 
a legal committee of the Assembly of the League of Nations ascertained 
in 1932 that the relationship between officials and the League is not 
a h^gal relationsliip of private law under the civil law of any country, 
but is a riJationship under the system of the League.^ The situation 

^ An application to the Tribunal shall not be receivable unless the person con¬ 
cerned has previously submitted the dispute to the joint appeals body provided for 
in the Stall regulations and the latter has communicated its opinion to the Secretary- 
Gent^ral, except where the Secretary-General and the applicant have agreed to submit 
the application directly to the Administrative Iribunal (Art. 7/1). 

* Cf. the following studies by prof. Georges Langrod: “Les probl^mes fondamen- 
taux de la fonction publiquc internationalc,” in Revtte des Sciences administralives^ 
1/1953, pp. 9 IT.; “Le Tribunal administratif des Nations Unies,” in Rev, du Droit 
public ei de la Science politique, Paris 1951, pp. 71 ff.; “Le Secretariat de PONU/* in 
Archiv des Volkerrechts, Tubingen 1956, 6/1, pp. 1-40; “La R^forme 1955 du Tribunal 
Administratif des Nations Unies,” in Z^itschrijt fur Auslandisches Offenlliches Recht und 
Volkerrecht, Stuttgart 1956, 17/2, pp. 249 ff. 
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under the Statute of the; Administrative Tribunal ofthe UN is identical; 
the relationship between officials and the UN represented by the Secre¬ 
tary General remaias und(;r the international law of the United Nu- 
tions. 

In connection with point (c) above it may be mentioned again 
that the individual, in his official capacity as an official of an internation¬ 
al organization, loses his independent legal individuality and becomes 
only a part of a legal unity which is the international organization. 
The ICJ may be readily understood in that sense when it points out 
that: “In law, theredbre, it does not seem that the fact ofthe possession 
of the nationality of the defendant State by the agent constitutes any 
obstacle to a claim brought by the Organization for a breach of obli¬ 
gations towards it occuring in relation to the performance of his mission 
by that agent.”^ The rights of the Organization are offended in the 
person of its agent. On th(‘ other hand, the official becomes a subject of 
international law when opposing his rights under his contract of em¬ 
ployment or terms of appointment to the decisions ofthe Organization, 
represented by the Secretary General. 

The establishment of the Administrative Tribunal is a logical con¬ 
sequence of the international character of duties and rights of inter¬ 
national oflicials which is stressed by Statutes (Constitutions) or R(‘gu- 
lations of international organizations. For example, Art. 100/1 of the 
UN Charter provides that tlie Secretary-General and the staff “shall 
refrain from any action which might reflect on their position as inter¬ 
national officials responsible only to the Organization.” Par. 2 of that 
Article stipulates that “Each Member ofthe United Nations undertakes 
to respect the exclusively international character ofthe res])onsibilities 
of the Secretary-general and the staff, and not to seek to iiilluence 
them in the discharge of their responsibilities.” 

In order to be separated from any kind of supervision or protection 
by the State of his citizenship, an international official has to have a 
forum before which he may claim tiis rights alh'gedly violated by the 
Organization. Otherwise, he would have to ask the government of 
his country to protect his personal rights against the Organization, 
and this would necessarily involve his dependence on his State which 
might reflect on the quality of the discharge of his international re¬ 
sponsibilities. 

The legal character of the relationship between an international 

1 S.d.N., SuppUment Special, No. 107, 1932, pp. 206, 207. 

* “Reparation for injuries...,” op. ciL, ICJ, Reports 1949, p. 186. 
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organization and its officials has been brought into a bright spotlight 
by the Advisory ()pinion of the ICJ of October 23, 1956. This Opinion 
deals with the judgments of the Administrative Iribunal of the Intei - 
national Labor Organization (ILO) upon complaints made agninsi 
the UNESCO.^ 

The present Statute of the ILO Administrative Tribunal was adopted 
by the IL Conference on October 9, 1946 and modified by the said 
Conference on June 29, 1949. The rights of the officials of the ILO 
under that Statute are analogous to those of the UN officials as summa¬ 
rized above. Three judges and three deputy judges are appointed by 
the Conference of the ILO. 

Article XII of the Statute provides that: “1. in any case in wliich the 
Governing Body of the International Labour Office or the Adminis¬ 
trative Board of the Pensions Fund challenges a decision of the Tribunal 
confirming its jurisdiction, or considers that a decision of the Tribunal 
is vitiated by a fundamental fault in the procedure followed, the question 
of the validity of the decision given by the Tribunal shall be submitted 
by the Governing Body for an advisory opinion to the International 
Court of Justice. - 2. The opinion given by the Court shall be binding.” 

The main distinction between that Article and the pertinent pro¬ 
visions of Art. 11 of the Statute of the UN Admin. Tribunal consists 
in the absence of the right of officials to initiate the request for an Opinion 
of the ICJ, and the binding character of the Advisory Opinion of the Court.^ 
In its Advisory Opinion of October 23, 1956, the ICJ maintained 
that under Art. II of the Statute of the ILO Admin. Tribunal, the 
Opinion thus requested would be “binding,” and that such effect of 
the Opinion went beyond the scope attributed by the UN Charter 
and by the Statute of the Court to an Advisory Opinion. However 
~ the ICJ said - the provision in question was nothing but a rule of 
conduct for the Executive Board, a rule determining the action to be 
taken by it on the Opinion of the Gourt.^ 

1 ICJ, Reports 1956, pp. 77 ff. 

2 The first paragraph of the Annex to the Statute of the Admin. Trib. of the ILO 
provides that “The Statute of the Administrative Tribunal of the International 
Labour Organization applies in its entirety to those international intergovernmental 
organizations which, in accordance with their Constitution or internal administrative 
rules, recognize the jurisdiction of the Tribunal and formally declare that they adopt 
its Rules of Procedure in accordance with paragraph 5 of article II of the Statute...” 
Until 1958 the following Specialized Agencies adhered to the Statute of the ILO 
Admin. Trib.: UNESCO, World Health Organization, International Telecommu¬ 
nication Union, Food and Agriculture Organization, World Meteorological Organi¬ 
zation. 

" Ibidem^ p. 84. 



INDIVIDUALS AS SUBJECTS OF INTERNATIONAL LAW 


373 


The Court devoted much attention to the problem involved in that 
case of the equality of parlies before its forum. It emphasized that 
according to generally accepted practice legal remedies against a 
judgment arc equally open to either party. In this respect each possesses 
equal rights for the submission of its case to the tribunal called upon 
to examine the matter. This concept of the equality of parties to judi¬ 
cial proceedings - said the Court ~ finds, in a different sphere, an expres¬ 
sion in Art. 35/2 of the Statute of the Court. However -- the Court 
said - the advisory proceedings which had been instituted in th(‘ pro 
sent case involved a certain abs(‘nce of equality between UNESCO 
and the officials both in origin and in the progress of thosc‘proc(‘c- 
dings. 

The Court asserted lliat, in the* first place, in challenging the Tour 
judgments and applying to the Court, the ExcTutivc Board had availed 
itself of a legal remedy which was open to it alone. Officials have not 
such remedy against the judgment of the Admin. Tribunal. Notwith¬ 
standing its limited scope - the Court said - Article XII of the Statute 
of the ILO Adm. Iribunal in this rt'spect confers an exclusive right 
on the Executive Board. However, the Court quite un('xpectedly main¬ 
tained that the inequality thus stated did not in fact constitute an 
inequality before the Court. It is an antecedent - the Court said - 
to the examination of the question by the Court. It did not affect the 
manner in which the Court undertook the examination.^ 

The Court affirmed that the. question of equality between UNESCO 
and the officials arose once more in connection with the actual procedure 
before the Court. Here, the absence of equality - the Court said - 
flows not from any provisions of the Statute of the Adm. Tribunal but 
from the provisions of the Statute of the Court. The Court then made 
a statement of essential importance, saying that in tlie form of ad\'isory 
proceedings the Court had before it a challenge, the result of which 
would affect the right of the officials to the benefit of the judgments 
of the Tribunal, and the obligations of UNESCO to comply with them. 
The judicial character of the Court requires - th(‘ Court said -- that 
both sides directly affected by these proceedings should be in a position 
to submit their views and their arguments to the Ct)urt. Nevt'rlhc h'ss, 
the Court believed that the principle of equality of the parlies had not 
been impaired in the prescTit case by the circumstance! that the written 
statement on behalf of the officials was submitted through UNESCX). 
Although no oral proceedings were hedd, the Court said that it was 

^ Ibidem^ p. 85. 
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satisfied that adequate information had been made available to it.^ 
The legal character of the Administrative Tribunal was also touched 
upon by the Court which stated that it did not deny that this tribunal 
is an international tribunal of limited jurisdiction.^ 

Three judges of the Court presented their separate Opinions: Wini- 
arski asserted that in the final analysis the procedure applied by the 
Court in that case ran counter to the fundamental provisions of Art. 34, 
65, and 66 of the Statute of the Court and, therefore, the Court would 
follow a safer course by refraining from complying with the request 
for an Opinion.® Klaestad affirmed that the lack of equality and impar¬ 
tiality was aggravated by the fact that the right to challenge the validity 
of a decision rendered by the Administrative Tribunal, while granted 
to the international organization, was denied to the weaker party. In 
his opinion the Court should have refrained from exercising its juris¬ 
diction, as it did, for different reasons, in the Monetary Gold Case.'* 
Sir Zafrulla Khan pointed out that the Court found itself able to deliver 
an Opinion in this case because no request for an oral hearing had been 
received. This means ~ he said ~ that in a case like the present one, 
a single State or international organization to whom notice is sent undcir 
par. 2 of Article 66 of the Statute of the ICJ, can exercise a veto upon 
the Court’s authority to deliver an Opinion in a case which necessitates 
its having recourse to such procedures and devices.® 

In spite of all their substantial objections to the competence of the 
Court in this matter, the three above mentioned judges concurred in 
the answers given by the Court.® 

Four judges dissented: Hackworth concurred in the conclusion of the 
Court that it was competent to give an Advisory Opinion in response 
to the request from UNESCO, and that it should do so; he did not concur 
with the merits of the Opinion,'^ 

Judge Cordova, on the contrary, denied the competence of the Court, 
and explained his attitude in a long statement. He asserted that the 
respective request for an Advisory Opinion was in fact designed to 
bring before the Court, in the second instance, a contentious case be- 

* Ibidem, p. 86, 

® Ibidem, p. 97. 

® Ibidem, p. 108. 

^ Pp. 109, 113. 

^ Ibidem, p. 115. 

® M. O. Hudson states in this connection that “It is somewhat difhcult to under¬ 
stand why Judges Winiarski, Klaestad and Sir Muhammed Zafrulla Khan accepted 
the opinion.’’ AJIL, Vol. 51, 1957, p. 9. 

’ Ibidem, p. 116. 
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tween UNESCO and several of its officials, a situation which fell, in 
his opinion, outside the competence of the Court. He pointed out that 
the possibility of the ICJ becoming a Court of Appeal with regard to 
cases tried by Administrative Tribunals was considered and not ac¬ 
cepted by the framers of the Statute of the Court at the UN Conference 
on International Organization at San Francisco in 1945.^ He affirmed 
that the confusion made by Article XII of the Statute of the ILO 
Admin. Tribunal and by Art. 11 of the Statute of the UN Admin. 
Tribunal between the judicial and advisory functions of the Court 
in order to transform an Advisory Opinion into a Judgment, was an 
absolute legal impossibility according to the only applicable law, the 
Statute of the Court. Judge Cordova does not think that anybody can 
contend that a dispute b(‘tween an international organization and a 
member of its staff, thougli a contentious case, is an international dispute, 
in the sense that the Covenant of the League of Nations and the Statutes 
of the PCIJ and of the ICy (Art. 34) refer to international disputes as 
“cases.” The provision of Art. 38 of the Statute of the Court, if correctly 
interpreted - Judge Cordova said - means that the Court was set up 
to apply intcr-State law only, because only States may submit disputes 
to the Court. 

Judge Cordova drew a clear distinction betwetm international law 
as such, and its various divisions. He pointed out that charters of inter¬ 
national organizations, being, in fact, conventions between States, 
form part, as such, of inter-State law. The Statutes of Administrative 
Tribunals and the Staff Regulations, all dealing with legal relations 
between the Organization and private individual may perhaps be 
classified as administrative international law; but Art. 38 of the Statute 
of the Court does not give to the Court - Judge Cordova continued - 
the possibility of applying in contentious cases such administrative 
international law, because in this kind of judicial controversy brought 
before the Court, the parties being States, the only international law 
applicable has to be, perforce, intcr-State law. International admini¬ 
strative law would have as much reason to be applied by the Court 
-Judge Cordova said - under Art, 38, as international criminal law, 
that is to say the Statute and the Principles of the Nuremberg Tribunal. 
International administrative law and international criminal law 
-Judge Cordova asserted - may form part of a wider concept of the 
law of nations, but they certainly concern the relations between a 
State and individuals and, therefore, they have no room within the 

2 Cf. ibidem, pp. 156, 157, 160. 
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words “international law” as used in Article 38 of the Statute of the 
Court.^ 

Judge Cordova concluded that for individuals and international 
organizations to be parties in a contentious procedure, it would be 
absolutely ncct\ssary to change the Statute, the only means of securing 
equality for them before the Court.^ 

The opinion of Judge Cordova has been presented here in some 
details, because it closely concerns the subject of the present Chapter 
of this book. 

Vice-President of the ICJ Badavi and Judge Read, in their dissenting 
opinions, also discussed the legal problems involved.® 

It would seem then that the following conclusions may be drawn 
from the unusually interesting and important Advisory Opinion of the 
PCIJ of October 23, 1956: 

a) the Court confirmed the international character of the Adminis¬ 
trative Tribunals. Thus, individuals authorized to directly claim their 
rights before those Tribunals may be recognized as subjects of inter¬ 
national law; 

b) the Court dealt, in second instance, with matters in which rights 
of individuals were directly involved; 

c) only one party to the dispute was authorized to directly present 
in written proceedings its point of view to the Court; the other party 
presented its written statement through the intermediary of the former; 

d) oral proceedings were not instituted, because neither party asked 
for them; in case of a request in the matter by the international agency 
involved (UNESCO), or by the officials through the UNESCO’s 
intermediary, and provided that the request wer(' granted, individuals 
would appe^ar before the ICJ as a contending party in Advisory Opinion 
proceedings, generally similar to proceedings in judicial procedure.* 

c) the attitude of the Court in admitting its competence in the case 
was inconsistent with Art. 34 of the Court’s Statute which provides 
that “Only States may be parties before the Court” (Par. 1.). 

f) an important precedent has been established by the Court; in 
the future, officials of international organizations and agencies might 

^ Jbidenu p. 165. 

IbidcDu p. 166. 

® Clf. Leo Gross, “Participation of Individuals in Advisory Proceedings before the 
ICJ: Question of Equality between the Parties,” AJJL, 1958, pp. 16 ff. 

^ Cf. Chajaer IV of the Statute of the ICJ, particularly Art. 68, which reads: 
“In the exercise of its advisory functions the Court shall further be guided by the 
provisions of the present Statute which apply in contentious cases to the extent to 
which it recognizes them applicable.” 
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appear before the Court as contending parties in Advisory Opinion 
proceedings, particularly on the basis of Art. 11 of the Statute of the 
UN Admin. Tribunal which enables them to initiate the reqiurst (or 
an Advisory Opinion; 

g) the international personality of individuals is thus on the way 
to being recognized in proceedings before the World's highest iiitiT- 
national judicial authority. 

It seems that the Court has taken stTiously into considcTation tlu' 
legal difficulties in which it would be involved in deciding about an 
appeal from the judgmt^nts of the II.O Admin. Tribunal, as well as 
the fact that the personal situation and rights of several individuals 
would be decided upon by its Advisory Opinion having binding char¬ 
acter. However, tlie willingness to serve the international agency con¬ 
cerned, prevailed over th(- above appreliensions. The Court, having 
stated that adequate information had been made available to it, and 
that the requirements of good administration of justice had not b<*en 
impaired in the case, affirmed that “...In view of this there would 
appear no compelling reason why the Court should not UtkI its as¬ 
sistance in the solution of a problem confronting a spec ializerd agency 
of the United Nations authorized to ask for an Ad\asory Opinion of 
the Court. 

It may be admitted that the Court would ent(‘r into a dirext legal 
conflict with the Gen(Tal Assembly of the UN, if it declared itself in¬ 
competent in a case which w-ould be presented to it for Advisory ( )piiiion 
by the Secretary General of the UN. The General Assembly adopted 
on November 8, 1955 an amendment to the Statute of the UN Admin. 
Tribunal and provided for the possibility of a request for an Adv. 
Opinion of the Gourt (Art. 11 ut supra). The General Assembly the n 
believed that the Gourt would be competent in that field. At h’ast, 
the amendment to the Statute of the UN Adm. Tribunal did not follow 
exactly Art. XII of the Statute of the ILO Adm. Tribunal, and did 
not change an Advisory Opinion of the ICJ into an ac tual judgment 
binding upon the parties concerned. 

The Conference! of the ILO also believed in the competemee of the 
ICJ in this field, and made of the Court a virtual court of appeal from 
the judgment of the ILO Tribunal; and in fact, the ICJ did se’tth' in the 
last instance a dispute between individuals and the 11.0. 

Under these circumstances, the only right w^ay for tlu' ICJ seems to 
be its demand for a revision of its Statute which would abolish the 

^ Ibidem^ p. 86. 
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categoric provision of Art. 34, and would also permit international 
organizations and individuals to ‘‘be parties in cases before the Court/' 
Since, however, it does not seem likely that such a revision would be 
acceptable to the necessary majority of the Members of the UN, and 
since it would involve the delicate question of the revision of the UN 
Charter of which the Statute of the ICJ is an integral part, three 
solutions, at least, seem to be possible at the present time: 1st, the return 
to the intra-ad minis trative character of the Administrative Tribunals 
within the respective organizations which should endow them with the 
power to take definite decisions; 2nd, the creation of a court of appeal 
competent to settle in a definite way all disputes between the officials 
of all the international organizations and agencies on the one side, and 
these organizations and agencies, on the other side. Individuals author¬ 
ized to procetxl before the Administrative Tribunals and the court of 
appeal still would be international persons to the respective limited 
extent; 3rd, the above court of appeal could also be endowed with 
the power to settle disputes betwe^en the various international organi¬ 
zations and agencies. 

10. WESTERN EUROPEAN INTEGRATION AND INDIVIDUALS AS SUBJECTS 
OF INTERNATIONAL LAW 

A, Convention on Human Rights 

I’he European Convention for the Protection of Human Rights and 
Fundamental Freedoms of November 4, 1950, to which fourteen 
members of the Council of Europe are parties, entered into force on 
September 3, 1953.^ It extensively guarantees substantive human rights, 
and provides for two main organs in order to enforce them: a) A Euro¬ 
pean Commission of Human Rights; b) A European Court of Human 
Rights (Art. 19). 

Any High Contracting Party may refer to the Commission through 
the Secretary General of the Council of Europe, an alleged breach of 
the provisions of the Convention by another Party (Art. 24). According 
to Article 25, the Commission may receive petitions addressed to the 
Secretary Gtmeral of the Council of Europe from any person, non¬ 
governmental organization or group of individuals claiming to be the 
victim of a violation by one of the Parties of the rights set forth in the 

A Signed in Rome on November 4, 1950 by 13 States, and in Paris on November 
28, 1950 by two more States; ratified by the United Kingdom as the first power 
on March 8, 1951, and by Luxeml>ourg as the tenth ratifying power, on Sept. 3, 
1953 to bring the Convention into force. Gf, European Tearbooky 1955, op. cit.y p. 317. 
France has not yet ratified the Convention. 
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Convention, provided that the Party against which the complaint 
has been lodged, has declared that it recognizes the competence of the 
Commission to receive such a petition. Those of the Parties who have 
made such a declaration, undertake not to hinder in any way the effec¬ 
tive exercise of this right (Art. 25/1). Tlie Commission shall only exercise 
the above powers when at least six High Contracting Parties are bound 
by declarations made to that effect (Art. 25/4). 

The Commission, consisting of a number of members elected by 
the Committee of Ministers and equal to that ofth(' Paitics (Art. 20), 
sliall accept petitions after all domestic remc^dics havt' beiai exhausted 
“according to the generally recognized rules of international 
(Art. 26). The Commission undertakes together w^ith tlie rcpresiaitativcs 
of the Parties an examination of the petition, and it shall place itself 
at the disposal of the Parties concerned (Art. 28). Private individuals 
are considered as yiarlies on an equal footing with the States against 
which the petition is dinx ted, at least th(^oretically. If a solution is not 
reached by the Commission, it shall draw u]> a report and transmit it 
to the Committee of Ministers (Art. 31) which may start special proccecl- 
ings in order to settle the matter (Arts. 32-37). 

It was mentioned that individuals and States are theoretically on 
an equal footing before the Commission, because the right of individual 
petitions depends on the consent of States against which a petition 
might be directed. The respective State must th(*n agree to the right 
of individuals, foreigners or its own citizens to sue it before the C'om- 
mission. Article 25 of the Convention was a dead Icttci* for ihr first 
two years of the validity of the Convention; how<!vcr, it entered into 
force on July 5, 1955 when Belgium, Denmark, the German Federal R('- 
public, Iceland, Ireland, Norw^ay and Sweden deposited the necessary 
declarations.2 Ireland and Sweden did not limit the validity ol the 
declarations, other States limited it to two (Denmark, Norway, Belgi¬ 
um), or three years (Western Germany, Iceland). It may be presumed 
that also some other signatories of the Convention will deposit the 
declarations, and that, at least, the numb<’r of valid declarations 
will not fall under the six required by Article 25/4. (Otherwise, the 
individual would acquire and lose, back and forth, his interna- 

1 The exhaustion of internal remedies before appealincf to an international body 
may not — as it seems to this writer — be considered as a generally recognized rule of 
international law. Unless the respective treaties do iic)t jjj'ovide otherwise, tliis rule 
is not binding, on international arbitration tribunals or international Courts. 

Gf. e.g., the Pless case, PGIJ, Ser. A/B, No. 52, 1933. 

* Gf. European Tearbook, Vol. Ill, 1957, p. 315. 
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tional personality under the European Convention on Human Rights. 

According to Articl(‘s 38-40 of the Convention, the European Court 
of Human Rights shall consist of a number of judges equal to that of 
the Members of the Council of Europe. The judges shall be elected 
by the Consultative Assembly, by a majority of votes, from a list of 
persons nominated by tlu^ Members of the Council of Europe, for a 
period of nine years. Only State's parties to the Convention and the 
C'ommission of Human Rights have the right to bring a case before 
the Court (Art. 44). 4 he jurisdiction of the Court is facultative for the 
Parties to tlie Convention, and compulsory ipso facto only for those 
States which would sign a special declaration analogous to that of 
Art. 36/2 of the Statute of the ICJ. Thus far, Belgium (for five years) 
Denmark (for two years), Western Germany (for three years), Ireland 
(without limitation) and the Netherlands (for five years) have deposited 
the declarations. ‘ 

Individuals have no access to the European Court of Human Rights 
and their international personality under the Convention is limited 
to cases before the Commission which may arise under Article 25, and 
in which only States that have deposited the respt^ctive declarations 
would be involved.2 

B. European Coal and Steel Community 
The Court of Justice of the ECSC was constituted in December 1952.® 
Private individuals and corporations have the right to legal action 
before the Court. Those who may appeal directly to the Court are: 
a) individuals who have acquired or regrouped rights or assets; b) 
buyers whose interests are impaired; c) persons who arc directly in- 

^ Ibidem, loco cit. The Court was set up at Strasbourg on January 21, 1959. 

® A. H. Robertson, in the conc lusions of his thorough study on the C^onvention, 
stresses that the most important innovations which it was hoped that the Convention 
would contain were two: the granting to individuals whose rights are denied, of 
direct access to an international organ capable of protecting them; and the institution 
of a judicial body on the international plane, competent to scat in judgment on the 
national governments. “Lhifortunatcly - Robertson continues - it was not politically 
possible at this juncture to obtain unanimous agreement of the acceptance of these 
two prov'isions. Each of them remains optional in the sense that it is not a ncccjssary 
consf*<]uence of signature of the Convention, but depends on an express supplementary 
declaration by the State concerned.” Cf. “ The European Convention for the Pro¬ 
tection of Human Rights,” British Yearbook of International Law 1950, London 1951, 
pp. 145 If. p. 162. 

* 'I’he seven judges took the oath of office on Dec. 10, 1952. Four of them have 
refused to swear before Cod, therefore, the oath adopted was: “I swear to fulfill 
my obliga tions with complete impartiality and not to divulge any secrets of the Court.” 
Cf. 1). ( L Va lentine, 7he Court of Justice of the European Coal and Steel Community, The 
Hague 1955, p. 4. 
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tcrestcd in the result of action taken by the High Authority; d) persons 

fined by the High Authority for a breach of the obligations'imposed 
upon them by the Treaty.^ 

The international character of the Court of the ECSC cannot be 
denied, although one may consider the Court as one of limited j\iris- 
diction ( juridiction d attribution,” according to the French expression) 
and not of general jurisdiction (“juridiction de droit conimun”). I hc 
Court was established by six vStates on the basis of an international 
treaty, and it has to apply the ESCST international law; in its 
activities it is totally independent of any individual State. 

C\ European Economic Communily and EIJRA TOM Community 
The organization of the Court of the European Economic CV)mmunity 
(ut supra, Chapter V) is similar to that of the ECSC. According to 
Art. 173/1 of the EEC Treaty, the Court may review the legality of 
decisions of the Council and of the Commission. Individuals or private 
corporations may appeal to the Court under the conditions identical 
with those provided for a nuinbcr State of the Community, for tlie 
Council or the Commission (Art. 173/2). They even have a certain right 
to appeal to the Court from decisions of national tribunals. Under tlie 
Treaty ('stablishing the E.A.E.C., individuals and private cor[)()rations 
may also appeal directly to its Court against decisions of which 
they arc the object. They may also appeal against decisions which, 
although in the form of n gulations or decisions addressed to anotluT 
individual or corporation, are n(!vcrtheless of direcl concr^rn to them¬ 
selves (Art. 146/2). - Let us finally emphasize the importance of Art. 
101/1 of the EURATOM treaty, authorizing the Cbmmunity to enter 
into agreements or conventions with a “national of an outside State.” 

11. RELUCTANCE OF STATES TO GRANT INTERNATIONAL PERSONALITY 

TO INDIVIDUALS 

In the practice of international law the traditional concept of inter¬ 
national personality has changed in favor of the recognition of inter¬ 
state organizations as subjects of international law. However, States 


® Cf. Arts 63 and 6G of the ECSCl', and Valentine ibidem, pp. 63 if. The first two 
cases brought before the Court were introduced by private c:orporations L Ujiion 
des Armatcurs Allemands ct autres v. the High Authority, and L*Association dt^s 
Entreprises dc Fourniturc de Charbon etc. y. the H. A. 1 he seventli case was again 
introduced by a private corporation: Association des Industries Siderurgic|ues Italien- 
nes a Milan v. the H.A. Cf. Valentine pp. 181 ff., and the ofiicial scries of Judgments 
of the Court. 
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very reluctantly consider the idea of endowing the individual with an 
active international personality, i.e., with the right to directly enforce 
his substantive rights under international law. 

Neither the treaties of Peace concluded with the former satellite s of 
Germany in Paris on February 10, 1947, nor the Treaty of Peace be¬ 
tween forty-eight countries and Japan concluded in Stin Francisco on 
September 8, 1951, provide for the right of direct international action 
of individuals in defense of their human rights. The European Conven¬ 
tion on Human Rights does not allow the individual to appeal to the 
European Court of Human Rights. The Draft International Covenants 
on Human Rights, worked out by the UN (ut supra) do not provide 
for any active personality of individuals; the Draft Covenant on Eco¬ 
nomic, Social and Cultural Rights does not provide for any sanctions 
of the provisions concerning those rights, and the Draft Covenant on 
Civil and Political Rights contains the extremely dan^^erous provision 
authorizing an individual State to interfere in the relationship of anotlua: 
State with the citizens of that State. Individuals und(T that draft may 
not directly claim their rights before an international body; a foreign 
State is authorized to act in their behalf. 

The Draft Articles for Inclusion in the ('ovenant of the International 
Court of Human Rights of May 10, 1948, provides in Art. 17/1 that llie 
following may be parties in cases before the Court: a) States; b) Indi¬ 
viduals; c) Groups of individuals; d) Associations, whether national or 
international.^ The Draft Code of Offenses Against the Pc'acc and So 
curity of Mankind recognizes the international responsibility of indi¬ 
viduals in Art. 2/10, and in Arts 3 and 4. However, individuals are not 
endowed with the right to defend themselves legally under international 
law against the offenses against mankind.- The Draft Statute for an 
IntcTnational Criminal Court provides in Art. 1 that the purpose of the 
Court is to try natural persons accused of crimes generally recognized 
under international law. The Court shall be competent to judge natural 
persons, whether they are constitutionally responsible rulers, public 
officials or private individuals (Art. 25). No person shall be tried before 
the Court unless jurisdiction has been conferred upon the Court by 
the State or States of which he is a national, and by the State or States 
in which the crime is alleged to have been committed (Art. 27). The 
accused, as is clearly seen from the provisions of Article 38, will have 

^ UN, Doc, E/N.A/C.1./7; also in Sohn’s Collection, 1950, op, cit,, p. 568. 

® Draft Code adopted by the International Law Commission on July 28, 1954; 
Cf. Sohn, Basic Documents^ 1956, op, ciL, pp. 99, 100. 
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the position of a party to a fair trial, and his respective rights of defense 
are indicated in detail in that Article.^ 

Even those draft provisions which do not foresee the international 
capacity of individuals for legal action, but only provide for his sub¬ 
stantive human rights and freedoms, or even for his criminal responsi¬ 
bility under international law, meet a strong and cfficicnl opposition 
on the part of the majority of the Members of the United Nations. They 
see in the proposed provisions too great a limitation of their sovereignly, 
and the opportunity for States to infringe upon the domestic jurisdic¬ 
tion of other States. Marcel Sibert is, therefore, correct when h(‘ s]>eaks 
of the “Repugnance of the practice of international law against making 
an individual a subject of that law.”” 

The United States is particularly sensitive about this matter. In 
the Treaty of Versailles of 1919 the USA made several reservations 
(in Art. 299) with respect to the competence of the Mixed Arbitral 
Tribunals. At the time of replacing this Treaty - which it did not ratify - 
by the Treaty of Peace with Germany in Berlin on August 25, 1921, 
the United States substituted for the Mixed Arbitral Tribunal a Mixed 
Claims Commission before w'hich individuals were not allowed to 
proceed. 

Hudson writes on this score that claims arc easily trumped up, and 
that most States wrnild probably be unwdlling to b(‘ compelled to defend 
any claim which might be advanced by individuals, even though severe 
limits were placed on the international jurisdiction. He stresses that 
“Some States, e.g., the United States of .\merica, liave not been walling 
to be required to defend against the claims of aliens generally bcrforc 
their own national claims courts; their assumption of an obligation to 
permit claims to be made against them by individual aliens in an inter¬ 
national tribunal, is even more difficult to envisage.”^ 

The right of an individual to sue his own State before an international 
body has been granted, so far, only in the system tried bt'tw'cen 1922 
and 1937 in Upper Silesia by the Allied Powers and the League of 
Nations. In this writer’s opinion, this experiment yielded negative 
results. It served as a school for promoting disloyalty of individuals 
toward their own States; to quote Hudson, one might say that claims 

^ Revised draft prepared by the Committee on International Criminal Juriscliciion 
on August 20, 1953; text in Sohn, ibidem, pp. 100-109. Cf. Quincy Wright, “Proposal 
for an International Criminal Court,” AjIL, Vol. 46, 1952, pp. 60 ff. 

* Op. ciL, pp. 430-432; he speaks about the “R<^pugnaiice du droit positif k lane 
dc Pindividu un sujet de droit.” 

® International Tribunals, op. cit., pp. 166-172. 




384 


INDIVIDUALS AS SUBJECTS OF INTERNATIONAL LAW 


were easily “trumped up.” In the field of the protection of minorities 
this system was abused for political purposes. The relationship of the 
complaining citizen with his country’s authorities and with the citizens 
belonging to the majority became worse, and the relations between 
the two countries concerned became more and more tense. Tliis state¬ 
ment docs not mean that this writer is definitely opposed to the right 
of individuals to defend their interests before international tribunals 
and organizations. On the contrary, there appears to be no important 
reason why they should not be allowed to proceed directly before an 
international body against a foreign country, if that is ncx.i'ssary or (^ven 
useful to their interests and not harmful to the interests of their own 
country. 

A number of outstanding publicists hold the above point of view. 
Rundstein points out that history teaches that many disputes involving 
the interests of individuals and having an exclusively private character 
exercised a harmful influence on the intercourse of States. He, there¬ 
fore, affirms that “there are enough sensible reasons to endow the in¬ 
dividual with the right of suing foreign States before the respective 
international bodies, and to appear before them as a contemding party.’'^ 
Rundstein mentions several conditions under which this right could 
be granted. 

M. O. Hudson asserts that the State of which the individual claimant 
is a national might deem itself to have an interest in the prosecution of 
a claim against another State. However, he asserts that cases miglit 
arise in which such prosecution would be deemed to be incompatible 
with the course of relations between two States. He affirms that the 
interest of the claimant’s State in such a case might be sufficiently 
protected, if the claimant were required to obtain its express or tacit 
permission before instituting a proceeding. “With such a provision, 
the creation of an international jurisdiction open to individual claim¬ 
ants” -Judge Hudson writes - “might have the advantage of relieving 
their States of tedious responsibilities.However, Hudson opposes the 
id(^a of imposing upon the Permanent Court of International Justice 
the duty to deal with disputes between States on the one side and in¬ 
dividuals on the other side. Commenting on a project placed before 
the Institute of International Law in 1938, which provided for access 
by individuals to the PCIJ, Judge Hudson stated that: “Until further 
progress has been made in conferring on the Court compulsory juris- 


^ Op. cit., p. 360. 

* International Tribunals, op. ciL, p. 201. 
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diction with respect to States, the time can hardly be ripe for considering 
an extension of access to the Court of individuals/’^ 

Sir A. D. Me Nair, taking into consideration some suggestions in 
favor of the extension of the competence of the International Court of 
Justice on claims submitted to it by individuals, affirms that claims of 
this kind may excite national feelings between two States, and that 
an individual uncontrolled by his government ought not to be alknvcd 
to make this extension possible. He belkves that “...the individual 
claimant’s own GoverrmuTit ought to be in a position to give or with¬ 
hold its imprimatur.” 2 

Tlie above quoUxi opinion by Hudson about ihr. time not being 
ripe for considering an extension of access to the Court to individuals, 
though written in 1944, is still valuable, perhaps even mor(‘ so in 1959 
than lifteen years before wht:n the hopc^s of many peoj^U* for a t:onsoli- 
dation of the inttTiiational community w<Tt^ much stronger.*' l.ord 
Philliniore’s statemtml in the Committee of Jurists in 1920, mentioned 
above, that “a State would iievtT jjennit itsctlf to be sued bef )n‘ a court 
by a private individual,” may be considenxl as too pessimistic for tJic 
distant future, but at the pr(‘sejit timt* it still rellects tlie attitucU* of 
gov(!rnineiits in the practice of intiTiiational law. 

12, FINAL REMARKS 

On the basis of the facts and reasons outlined above, one may assert 
that it is a well-established princiiile of internaUonal law iViat Slates 
may by common agre^ement create and recognize the international 
personality of individuals, not only in their substantive rights, their 
duties and responsibilities under international laws but also in their 
capacity for internalioiial procedural action, 'fhe fact that the riglit 
of individuals to proceed before international bodies is very limited 
in the practice of international law today, does not exclude the creation 
or enlargement of this right at any moment by an agri-c uKTit Ixtlween 
States. 

In the practice of international law^ at the present time, there exists 
no judicial international body before which individuals could enforce 
their substantive human rights recognized by customary international 

1 Ibidem, pp. 201, 203. 

“ The Development of International Justice, New York 1954, I'wo lectures, 34 i.>p. 

^ Cf, in this connection the speech ol Edward 1. Hambro before the^ American 
Society of International Law, in which he mentioned.! the acet^ss of individuals lo 
international courts as a symptom of a tendency to create a real international society. 
Proceedings of the ASIL, 1941, pp. 26 ff. 
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law, by the United Nations Charter and by several regional agreements. 
In one instance only, that is before the European Commission of Human 
Rights, individuals may claim the violation of their human rights and 
fundamental freedoms against those States only, which recognize the 
competence of the Commission to receive the respective petitions 
presented against them by the individuals concerned. The granting 
of the petition will be achieved by the Commission or by the Com¬ 
mittee of Ministers by political rather than legal means, and it is dif¬ 
ficult to imagine how the Commission can settle the question in a 
definite and binding manner without the consent of the State in¬ 
volved. 

Human rights of individuals remain now legally unprotected by 
themselves. In the Paris Peace Treaties of 1947 e.g., or with Japan of 
1951, only the contracting Parties are authorized to ask for the im¬ 
plementation of the human rights provisions of those international 
agreements. Protection of human rights and fundamental freedoms 
under international law is certainly one of the most complex and difficult 
problems to solve in practice. To allow the individual concerned to sue 
his own State before an international body leads to the disintegration 
of the moral and legal relationship between the citizen and his State 
to which he owes allegiance, and disrupts the moral and legal unity 
of the State’s organization. This was proved by the international ex¬ 
periment of Upper Silesia. On the other hand, to authorize a State 
to interfere in the internal matters of another State in protecting the 
citizens of that other State, constitutes a direct or a disguised inter¬ 
vention, depending on whether it is conducted directly through diplo¬ 
matic channels or through the intermediary of an international organ¬ 
ization. The Draft Covenant on Human Rights provides for such an 
intervention by an individual State in the relationship between another 
State and its own citizens through the intermediary of the Human 
Rights Committee or by means of bringing the case directly before the 
ICJ. Let us hope that the respective provisions of the Draft Covenant 
will never be adopted. 

The most practical and adequate means for protecting human rights 
under international law seems to be the protection of those rights by 
an international organization directly, either on the basis of petitions 
received not from single individuals, but from groups of persons, or 
on the basis of information received and of the observation completed 
by the organs of the organization. It is not difficult today to discover 
what is happening within the territories of various States. 
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The action by an international organization should be based on some 
established rules of international law binding upon Slates, and guaran- 
teeing to individuals the minimum of human rights. The Universal 
Declaration of Human Rights goes farther in the enumeration of the 
conditions which should not exclude the application of human rights 
than the UN Charter. Art. 55(c) of the latter speaks about the ''universal 
respect for, and observance of human rights and fundamental freedoms 
for all without distinction as to race, sex, language, and religion,'’ 
while Article 2 of the Universal Declaration excludes the "distinctions 
of any kind, such as race, colour, sex, language, religion, political and 
other opinion, national or social origin, property, birth or other status. 
I'hc Draft Covenant on Civil and Political Rights follows the example 
of the Declaration.” 

Social origin, property, birth, political and other opinion seem to be 
now the most important criteria in applying all kinds of distinction 
in the treatment of human beings in the countries the political philosophy 
of which is based upon the principle of the class struggle, and upon the 
aims of the “dictatorship of the proletariat” to destroy the class enemies. 

The latter are exactly those people who arc of a certain social origin, 
birth or other status and who have political opinions inconsistent with 
the principle of the class struggle.^ 

There are today several regional agrceimmls which recognize the 
right of individuals to enforce by themselves their material interests 
in a direct action before international bodies. The three European 
Communities present to the world an inspiring example to follow. On 
the other hand, the right of international officials to a direct legal action 
before an international Administrative Tribunal is maintained legally 
and in practice. It concerns only the protection of rights of individuals 
stemming from contracts of employment and from terms of appointment 
allegedly violated by an international organization or agency, but it 
constitutes an important element in the field of the international per¬ 
sonality of individuals. Disputes between individuals and an internation¬ 
al agency have already involved an action of the International Court 
of Justice which virtually solved those disputes. It is not clear yet whether 
or not this precedent — created with a substantial contribution from 
an outstanding Judge of the ICJ of American nationality — will be 
imitated in the future. If this precedent is repeated, however, the in¬ 
dividual will be introduced as a party in a disguised case before the 

^ Cf. Max Sorensen, The Quest for Equality^ International Conciliation, New York 
1956, pp. 291-349. 
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Court. The case will be “disguised,” because on the surface, i.e., before 
the ICJ it will be considered as an object of an Advisory Opinion, and for 
the organization concerned (ILO), it will constitute a bindingjudgment. 

Theorists who claim exclusive international personality of individuals 
are few, but writers who recognize the usefulness or necessity of a limited 
personality of the individual under international law an; increasingly 
numerous. The advocates of the traditional doctrine recognizing States 
as the sole subjexts of international law are certainly now - outside the 
Soviet orbit - in the minority. However, the present practice of inter¬ 
national law tends to maintain and promote the exclusive international 
personality of States and inter-State organizations. 

It seems that there are many practical and moral reasons for the 
recognition of the right of an individual to the direct assertion of his 
claim against a foreign State before international bodices. This right 
could be subject to certain conditions in order to safeguard the interests 
of the claimant’s country. With the development of international co¬ 
operation these conditions would be gradually attenuated and finally 
waived. It seems, however, that the International Court of Justice, 
as a World Court (as it is fr(;quently called), should not be engaged in 
the settlement of disputes between individuals and States. It seems also 
that Article 34 of the Statute of the ICJ should be changed only in 
favor of the admission of international organizations as parties before 
the Court in their disputes with States or with other international 
organizations. With the consolidation and development of the inter¬ 
national community, the number of cases between individuals and 
foreign States or international organizations will certainly grow, and 
the establishment of special regional, continental or universal tribunals 
to settle these cases would be an adequate solution of the problem of the 
judicial forum for this kind of disputes. 

The existence and the scope of the international personality of in¬ 
dividuals entirely depend on the will and agreement of States, and arc 
always revocable by them. The major Powers of the World, the United 
States and the Soviet Union, are not in favor of the recognition of in¬ 
dividuals as subjects of international law. The latter does not recognize 
even the international personality of the United Nations or of other 
intiTnational organizations or agencies. National feelings of the newly 
independent states of Asia and Africa will certainly not operate in 
favor of the concept of an international personality of individuals; 
they would consider it as a limitation of their newly acquired and so 
much cherished sovereignty. However, in spite of all the setbacks suflFer- 
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€d during the implementation of that concept in the practice of int(’r- 
national law, it seems that this idea holds within itself favorable pros¬ 
pects for the future. 

It seems paradoxical that the fewest prospects for the recognition of 
the international capacity of individuals for legal action exist in the 
field where this capacity would be most logical, namely in the field 
of the protection of human rights. Substantive rights without procedural 
rights to cnforc:e them may be recognized, at best, as potential rights; 
usually those rights remain on paper, since no means is provided for 
their implementation by the person concerned. 

The drama of the problem lies in the fact that the recognition of 
international procedural rights of the individual in an action against 
his tormentor, which is his own State, would not serve the purpose of 
protecting the individual. On the contrary, it would, in the end, bring 
harm to the individual, since his State could always find proper means 
and methods through which to “punisli” him for his offense against 
the State’s sovereignty and honor. Howeiver, individuals may be pro¬ 
tected against foreign States by their own States, and may more readily 
be granted active international personality against foreign states, on 
the basis of an international treaty. 

In our era of man-made earth satellites, of fantastic technological 
developments, of unlimited power of massive destruction in human 
hands, and of imperialistic exploitation of the dynamic nationalism 
of newly independent Stales, a cataclysm shattering all mankind may 
or may not be avoided. However, it is the author’s firm belief that 
respect for and observance of human rights under municipal law and 
under international law will become a universal goal for all peoples 
and individual human beings. 



CONCLUSION 


The study of the present conceptions of international law as expressed 
in the writings of publicists, in governmental statements, and in inter¬ 
national treaties, declarations, awards and judgements, leads me to 
submit the following definition: 

International law is the body of legal rules which govern mutual relations of 
sovereign States^ and also the situations of other legal persons and of individuals 
which are not subject to the internal law of any particular State. 

Marek St. Korowigz 
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CHARTER OF THE UNITED NATIONS 


We the peoples of the United Nations 


Determined 

to save succeeding generations from the scourge of war, which twice in our lifetime 
has brought untold sorrow to mankind, and 

to reaffirm faith in fundamental human rights, in the dignity and worth of the 
human person, in the ctpial rights of men and women and of nations large and 
small, and 

to establish conditions under which justice and respect for the obligations arising 
from treaties and other sources of international law can be maintained, and 
to promote social progress and belter standards of life in larger freedom. 

And for these ends 

to practice tolerance and live together in peace with one another as good neighbors, 
and 

to unite our strength to maintain international peace and security, and 
to ensure, by the acceptance of principles and the institution of melhcKls, that armed 
force shall not be used, save in the common interest, and 

to employ international machinery for the promotion of the economic and social 
advancement of all peoples, 

have resolved to combine our efforts to accomplish these aims. 

Accordingly, our respective Governments, through representatives assembled in the 
city of San Francisco, who have exhibited their full powers found to be in good and 
due form, have agreed to the present Charter of the United Nations and do hereby 
establish an international organization to be known as the United Nations. 


CHAPTER I 

PURPOSES AND PRINCIPLES 

An. 1. The Purposes of the United Nations arc: 

1. To maintain international peace and security, and to that end: to take effective 
collective measures for the prevention and removal of threats to the peace, and for 
the suppression of acts of aggression or other breaches of the peace, and to bring 
about by peaceful means, and in conformity with the principles of justice and inter¬ 
national law, adjustment or settlement of international disputes or situations which 
might lead to a breach of the peace; 

2. To develop friendly relations among nations based on respect for the principle 
of equal rights and self-determination of peoples, and to take other appropriate 
measures to strengthen universal peace; 
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3. To achieve international cooperation in solving international problems of an 
economic, social, cnitiiral, or humanitarian character, and in promoting and encourag- 
ing respect for human rights and for fundamental freedoms for all without distinction 
as lo race. sex. language, or religion: and 

4. 'I’o be a center for harmonizing the actions of nations in the attainment of these 
corniiion ends. 

Art. 2. The Organization and its Members, in pursuit of the Purposes stated in 
Article 1. shall art in accordance with the following Principles. 

1. The Organization is based on the principle of the sovereign ccpialiiy of all its 
Members. 

2. All Members, in order to ensure to all of them the rights and benefits resulting 
from membership, shall fulfil in good faith the obligations assumed by them in 
accordance with the present Charter. 

3. All Members shall settle their international disputes by peaceful means in such 
a manner that international peace aiul security, and justice, are not endangeretl. 

4. All Members shall refrain in their international relations from the threat or use 
of force against the territorial integrity or pcdilical independence of any state, or in any 
other manner inconsistent with the Purposes of the Cnited Nations. 

5. All Members shall give the United Nations every assistance in any action it lakes 
in accordaiuo with the present Charter, and sliall refrain from giving assistanar to 
any state against which the United Nations is taking preventive or enforcement action. 

6. The Organization shall ensure that slates which are not Members of the United 
Nations act in accordance w’ith these Principles so far as may be necessary for the 
maintenance of international peace and security. 

7. Nothing contained in the present Charier shall authorize the United Nations to 
intervene in matters which are essentially within the domestic jurisdiction of any slate 
or shall require the Members to submit such matters to settlement under the present 
Charier; but this principle shall not prejudice the a})plication of enforcement measures 
under Chapter VII. 


CHAPTER II 

MEMBERSHIP 

Art. 3. The original Members of the United Nations shall be the states which, 
having participated in the United Nations Conference on International Organization 
at San Francisco, or having previously signed the Declaration by United Nations of 
January 1, 1942, sign the present Charter and ratify it in accordance with Article 110. 

Art. 4. 1. Membership in the United Nations is open to all otherr peace-loving 

states which accept the obligations contained in the present Charter and, in the 
judgment of the Organization, are able and willing lo carry out these obligations. 

2. The admission of any such state to membership in the United Nations will he 
effected by a decision of the General Assembly upon the recommendation of the 
Security Council. 

Art. 5, A Member of the United Nations against which preventive or enforcement 
action has been taken by the Security Council may be suspended from the exercise of 
the rights and privileges of membership by the General Assembly upon the recommen¬ 
dation of the Security Council. 'Ehc exercise of these rights and privileges may be 
restored by the Security Council. 

Art. 6. A Member of the United Nations wdiich has persistently violated the Princi¬ 
ples contained in the present Charter may be expelled from the Organization by the 
Gtmeral Assembly upon the recommendation of the Security Council, 
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CHAPTER HI 

ORGANS 

Art. 7. 1. There arc eslablishecl as the principal organs oi the Uniied Nation^; a 

General Assembly, a Securily Council, an Fconoinic and Social Council, a Truslccsliip 
Council, an International Court of Justice, and a Secretariat. 

2. Such subsidiary organs as may be found necessary may be established in ac¬ 
cordance with the present Charter. 

Art. 8. The United Nations shall place no restrictions on the eligibility of uicn 
and women to participate in any capacity and under conditions of etiuality in its 
principal and subsidiary organs. 


CHAP l ER IV 

THE GENERAL AS.SEMBLY 

Composition 

Art. 9. 1. The General Assembly shall consist of all the Members of the United 

Nations. 

2. Each Member shall have not more than five re])ie.scntalives in the Cicneral 
Assembly. 

Functions and Powers 

Art. 10. The General Assembly may discuss any questions or any matters within 
the scope of the prc.scnt Charter or relating to the powers and functions of any organs 
provided for in the present Charter, and, except as provided in Article 12, may make 
recommendations to the Members of the United Nations or to the Security Council 
or to both on any such c|ueslions or matters. 

Art. II. 1. The General Assembly may consider the general principles of coopera¬ 
tion in the maintenance of international peace and security, including the princiiiles 
governing disarmament and the regulation of armaments, and may make recommen¬ 
dations with regard to such principles to the Members or to the Security Council or 
to both. 

2. The General Assembly may di.scuss any questions relating to the maintenance 
of international peace and security brought before it by any Member of the United 
Nations, or by the Security Council, or by a state which is not a Member of the 
United Nations in accordance with Article 35, paragraph 2, and, except as provided 
in Article 12, may make recommendations with regard to any such questions to the 
state or states concerned or to the Security Cxiuncil or to both. Any such question on 
which action is necessary shall be referred to the Security Council by the General 
Assembly either before or after discussion. 

3. The General Assembly may call the attention of the Security Council to situations 
which are likely to endanger international peace and security. 

4. The powers of the General Assembly set forth in this Article shall not limit 
the general scope of Article 10. 

Art. 12. 1. While the Security Council is exercising in respect of any dispute or 

situation the functions assigned to it in the present Charter, the General Assembly 
shall not make any recommendation with regard to that dispute or situation unless 
the Security Council so requests. 

2. The Secretary-General, with the consent of the Security Council, shall notify the 
General Assembly at each session of any matters relative to the maintenance of inter¬ 
national peace and security which are being dealt with by the Security Council and 
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shall similarly notify the General Assembly, or the Members of the United Nations if 
the General Assembly is not in session, immediately the Security Council ceases to 
deal with such matters. 

Art. 13. 1. The General Assembly shall initiate studies and make recommendations 

for the purpose of: 

a. promoting international cooperation in the political field and encouraging the 
progressive development of international law and its codification; 

b. promoting international cooperation in the economic, social, cultural, educational, 
and health fields, and assisting in the realization of human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion. 

2. The further responsibilities, functions and powers of the General Assembly with 
respect to matters mentioned in paragraph 1(b) above are set forth in Chapters IX 
and X. 

Art. 14. Subject to the provisions of Article 12, the General Assembly may 
recommend measures for the peaceful adjustment of any situation, regardless of 
origin, which it deems likely to impair the general welfare or friendly relations among 
nations, including situations resulting from a violation of the provisions of the present 
Charter setting forth the Purposes and Principles of the United Nations. 

Art. 15. 1. The General Assembly shall receive and consider annual and special 

reports from the Security Council; these reports shall include an account of the 
measures that the Security Ciouncil has decided upon or taken to maintain inter¬ 
national peace and security. 

2. The General Assembly shall receive and consider reports from the other organs 
of the United Nations. 

Art. 16. The General Assembly shall perform such functions with respect to the 
international trusteeship system as are assigned to it under Chapters XII and XIII, 
including the approval of the trusteeship agreements for areas not designated as 
strategic. 

Art. 17. 1. The General Assembly shall consider and approve the budget of the 

Organization. 

2. The expcnccs of the Organization shall be borne by the Members as apportioned 
by the General Assembly, 

3. 'I'hc General Assembly shall consider and approve any financial and budgetary 
arrangements with specialized agencies referred to in Article 57 and shall examine the 
administrative budgets of such specialized agencies with a view to making recommen¬ 
dations to the agencies concerned. 

Voting 

Art. 18. 1. Each member of the General Assembly shall have one vote. 

2. Decisions of the General Assembly on important questions shall be made by a 
two-tbirds majority of the members present and voting. These questions shall include: 
recommendations with respect to the maintenance of international peace and security, 
the election of the non-permanent members of the Security Council, the election of the 
members of the Economic an<l Social Council, the election of members of the 
Trustee.ship Council in accordance with paragraph 1(c) of Article 86, the admission 
of new Members to the United Nations, the suspension of the rights and privileges 
of membership, the expulsion of Members, questions relating to the operation of the 
trusteeship system, and budgetary questions. 

3. Decisions on other questions, including the determination of additional categories 
of questions to be decided by a two-thirds majority, shall be made by a majority of 
the members present and voting. 
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Art. 19. A Member of the United Nations which is in arrears in the payment of 
its financial contributions to the Organization shall have no vote in the General 
Assembly if the amount of its arrears equals or exceeds the amount of the contribu¬ 
tions due from it for the preceding two full years. The General Assembly may, never¬ 
theless, permit such a Member to vote if it is satisfied that the failure to pay is due 
to conditions beyond the control of the Member. 

Procedure 

Art. 20. The General Assembly shall meet in regular annual sessions and in 
such special sessions as occasion may require. Special sessions shall be convoked by 
the Scrrctary-Gencral at the request of the Security Council or of a majority of the 
Members of the United Nations. 

Art. 21. The General Assembly sJiall adopt its own rules of procedure. It shall 
elect its President for each session. 

Art. 22. The General Assembly may establish such subsidiary organs as it deems 
neccessary for the performance of its functions. 

CHAPTER V 

1 HE SECURITY COUNCIL 

Composition 

Art. 23. 1. The Security C’.ouncil shall consist of eleven Members of the United 

Nations, The Republic of China, France, the Union of Soviet Socialist Republics, the 
United Kingdom of Great Britain and Northern Ireland, and the United States of 
America shall be permanent members of the Security Council. I’he General Assembly 
shall elect six other Menibeis of the United Nations to be non-permanent members of 
the Security Council, due regard being specially paid, in the first insiante to the 
contribution of Members of the United Nations to the maintenance of international 
peace and .security and to the other purposes of the Organization, and also to equitable 
geographical distribution. 

2. The non-perriiancnt members of the Security Council shall be elected for a term 
of two years. In the first election of the non-permanent members, however, three sliall 
be chosen for a term of one year. A retiring member shall not be eligible for immediate 
re-election. 

3. Each member of the Security Council .shall have one representative. 

Functions and Powers 

Art. 24. 1. In order to ensure prompt and effective action by the United Nations, 

its Members confer on the Security Council primary responsibility for the maintenance 
of international peace and seturity, and agree that in carrying out its duties under 
this responsibility the Security Council acts on their behalf. 

2. In discharging these duties the Security Council shall act in accordance with 
the Purposes and Principles of the United Nations. The specific powers gianted to 
the Security Council for the discharge of these duties are laid down in Chapters VI, 
VII, VIII, and XII. 

3. The Security Council shall submit annual and, when nccc.ssary. special reports 
to the General Assembly for its consideration. 

Art. 25. The Members of the United Nations agree to accept and carry out the 
decisions of the Security Council in accordance with the present Charter. 

Art. 26. In order to promote the establishment and maintenance of international 
peace and security with the least diversion for armaments of the world's human and 
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economic: resources, the Security C-ouncil shall be responsible for formulating;, with 
the assistance of the Military Staff Committee referred to in Article 47, plans to be 
Mibrniited to the Mc'inbers of iJic l.-niled Nations for the esiablishmenl of a system 
for the rcpfulation of armaments. 

Voting 

Art. 27. 1. Each inemhc^r of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters sliall he made by an 
affirmative vote of .seven members. 

■5. Dccisicms of the Security ('.oiincil on all other matters shall be made by an 
affirmative vole of seven members including the c:oncurring voles of the permanent 
members; provided that, in decisions under Chapter VI. and under paragrapli 3 oi 
Article 52, a party to a dis])iuc shall abstain from voting. 

Procedure 

Art. 2H. 1. The Security Council shall be so organized as to be able to function 
coniinuouslv- i.atli meirdier of the Seruritv Council shall for this piij)ose be repre¬ 
sented at all limes at tlie seat of the Organization. 

2. I he Securiiv Ciounril shall hold periodic meetings at which each of its mf:mber.s 
may, if it so desires, be rcpiesetited by a member of tlic government or by some otlier 
specially ilesignated representative. 

3. 'I he Security Council may hold meetings at such places other than tlie scat of tlic 
Organization as in its judgment will best facilitate its work. 

Art. 29. The Seruriiy Council may e.stabli.sh sucli subsidiary organs as it deems 
necessary for the performance of its functions. 

Art. W. The Security Council shall adopt its own rules of procedure, including 
the method of selecting its President. 

Art. . Any Member of tlie United Nations winch is not a member of the Security 
Council may participate, without vote, in the cli.sciission of any question brought 
before the Security Council whenever the latter considers that the interests of that 
Member arc specially affected. 

Art. 32. Any Member of the United Nations which is not a member of the 
Security Council or any state which is not a Meml)er of the United Nations, if it is a 
party to a dispute under consideration by the Security Council, shall be invited to 
participate, without vote, in the discussion relating to the dispute. The Security 
Council shall lay down such conditions as it deems just for the participation of a slate 
which is not a Member of the United Nations. 


CHAP'EER VI 

PACIFIC SETTLEMENT OF DISPUTES 

Art. 33. 1. I’he parties to any dispute, the continuance of which is likely to 

entlanger the maintenance of international peace and security, shall, first of all, seek 
a solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial settle¬ 
ment, resort to regional agencies or arrangements, or other peaceful means of their 
own choice. 

2. Ihe Security Council sliall, when it deems necessary, call upon the parties to 
settle their dispute by such means. 

Art. 34. The Security Council may investigate any dispute, or any situation which 
might lead to international friction or give rise to a dispute, in order to determine 
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whether the continuance of tlic dispute or situation is likely to endanger the inainie- 
nance of international peace and sedirity. 

Art. 15. 1. Any Member of the United Nations inav bring any dispute, or any 

situation of the nature referred to in Article 31, to the attention of the Security 
( oiiuciJ or of the Cjcncral Asseinhlv. 

‘2. A state which is not a Member of the United Nations may bring to tlic attention 
of the Security Council or of the General Assembly any dispute to which it is a party 
if it accepts in advance, for the purposes of the dispute, the (jhligatioiis of pacific 
settlement provided in the present Charter. 

3. The proceedings of the (General Assembly in lespcct of mailers brought to its 
attention under this Article will he subject to the pr(»visions of Articles 11 and 12. 

Art. .76. 1. The Security Council may, at any stage of a dispute of tlie nature 
referred to in Article 33 or of a sitiiatiot) of like nature, retominend appropriate 
procedures or methods of adjustment. 

2. The Security Council should lake into consideration any procedures for the 
settlement of the dispute which have already been adopted by the parlies. 

3. In making recoiiimcndaii<»ns under this Article the Security Council should also 
lake into consideration that legal disputes should as a general rule be referred l)y the 
parties to the Internaiioiial Court of justice in accordance with the piovisions of tlie 
Statule of the Court. 

Art. 77. 1. Should the parties to a dispute of the nature referred to in Article 33 

fail to settle it by the means indicated in tliat Article, they shall refer it to tlie 
Security Council. 

2. If the Security Council deems that the continuance of the dispute is in fact 
likely to endanger the maintenance of international peace and security, it shall decide 
whether to lake action under Article 3(> or to recoinmcnd such terms of seiilemeni as 
it may consider appropriate. 

Art. 3^. Without prejudice to the provisions of Articles .33 to 37, llie Security 
Council may, if all the parlies to any dispute .so request, make recommendations to 
the parlies with a view to a pacific settlement of the dispute. 

CHAPTER VI1 

ACTION WITH RESPECT TO THREATS TO THE PEACE, 
BREACHES OF THE PEACE, AND ACTS OF AGGRESSION 

Art. 39. i'he Security Council .shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make recommendations, or 
decide what measures shall be taken in accordance with Articles 41 and 42, to maintain 
or restore international peace and security. 

Art. 40. In order to prevent an aggravation of the situation, the Security Council 
may, bc^forc making the recommendations or deciding upon the mcTasures provided lor 
in Article 39. call upon the parties concerned to comply with such provisional measures 
as it deems necessary or desirable. Such provisional measures shall be without prejudice 
to the rights, claims, or position of the parties concerned. The Security Council shall 
duly take account of failure to comply with such provisional measures. 

Art. 41. The Security Council may decide what measures not involving the use of 
armed force are to be employed to give effect to its decisions, and it may call upon 
the Members of the United Nations to apply such measures. These may include 
complete or partial interruption of economic relations and of rail, sea, air, postal, 
telegraphic, radio, and other means of cominunicalion, and the .severance of diplomatic 
relations. 
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Art. -/2. Should the Security Council consider that measurers provided for in 
Article 41 would be inadequate or have proved to be inadequate, it may take such 
action by air, sea, or land forces as may be necessary to maintain or restore inter¬ 
national peace and security. Such action may include demonstrations, blockade, and 
other operations by air, sea. or land forces of Members of the United Nations. 

Art. /J. 1. All Members of the United Nations, in order to contribute to the 

maintenance of international peace and security, undertake to make available to the 
Security Council, on its call and in accordance with a special agreement or agreements, 
armed forces, assistance, and facilities, including rights of passage, necessary for the 
purpose of maintaining international peace anti security. 

2. Such agreement or agreements shall govern the numbers and types of forces, their 
degree of readiness and general location, and the nature c^f the facilities and assistance 
to be provided. 

3. J'hc agieenient or agreements shall be negotiated as .soon as possible on the 
initiative of the Security Council. They shall be concluded between the Security 
Council and Members or between the Security Council and groups of Members and 
shall be subject to ratification by the signatory states in accordance with their 
respective constitutional processes. 

Art. 4‘i. When the Security Council has decided to use force it shall, before calling 
upon a Member not represented on it to provide armed forces in fulfillment of the 
obligations assumed under Article 43, invite that Member, if the Member so desires, 
to participate in the decisions of the Security Council concerning the employment of 
contingents of that Member’s armed forces. 

Art. 45. In order to enable the' United Nations to take urgent military measurers, 
Members shall hold immcHliately available national air-force contingents for combined 
international enforcement action. The strength and degree of readiness of these 
contingents and plans for their combined action shall be determined, within the 
limits laid down in the special agreement or agreements referred to in Article 43, by 
the .Sf'curity Council with the assistance of the Military Staff Committee. 

Art. 46. Plans for the application of armed force shall be made by the Security 
Council with the as.sistance of the Military Staff Committee. 

Art. 47. 1. Ihcre shall be established a Military Siaff Committee to advise and 

assist the Security Council on all questions relating to the Security Council’s military 
requirements for the maintenance of international peace and security, the employment 
and command of forces placed at its disposal, the regulation of armaments, and 
possible disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff of the perma¬ 
nent members of the Security Council or their representatives. Any Member of the 
United Nations not permanently represented on the Committee shall be invited by 
the Committee to be a.ssociated with it when the efficient discharge of the Committee’s 
responsibilities requires the participation of that Member in its work. 

3. The Military Staff Committee shall be responsible under the Security Council for 
the strategic direction of any armed forces placed at the disposal ot the Security 
(.ouncil. Questions relating to the command of such forces shall be worked out 
subsequently. 

4. The Military Staff Committee, with the authorization of the Security Council 
and after consultation with appropriate regional agencies, may establish regional 
subcommittees. 

Art. 48. 1. 'I'he action required to carry out the decisions of the Security Council 

for the maintenance of international peace and security shall be taken by all the 
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Members of the United Nations or by some of them, as the Security Council may 
determine. 

2. Such decisions shall be carried out by the Members of the United Nations directly 
and thnmgh their action in the appropriate iniernationai agencies of which they 
are members. 

Art. 49. The Members of the United Nations shall join in affording mutual 
assistance in carrying out the measures decided upon by the Security Council. 

Art. 50. If preventive or enforcement measures against any slate are taken by the 
Security Council, any other state, whether a Member of the United Nations or not, 
which finds itself confronted with special economic problems arising from the carrying 
out of those measures shall have the right to consult the Security Council with regard 
to a solution of those problems. 

Art. 51. Nothing in the present Charter shall impair the inherent right of indi¬ 
vidual or collective self-defense if an armed attack occurs against a Member of the 
United Nations, until the Security Council has taken measures necessary to maintain 
international peace and security. Measures taken l^y Members in the exercise of this 
right of self-defense shall be imniedialcly reported to tbe Security Clouncil and shall 
not in any way affect the authority and responsibility of the Security Council under 
the present Charter to take at any time such action as it deems necessary in order to 
maintain or restore international peace and security. 

CHAP l KR VIII 

REGIONAL ARRANGEMENTS 

Art. 52. 1. Notliing in the prc‘sent Charter precludes the existence of regional 

arrangements or agencies for dealing with such matters relating to the maintenance of 
international peace and security as are appro[)riate for regional action, provided that 
such aijiingCMieiils or agtrncics and their activities are tonsistent with the Purposf^s 
and Principles of the United Nations. 

2. The Members of the United Nations entering into such arrangements or consti¬ 
tuting such agencies shall make every effort to achieve pacific selllemcnt of local 
disputes through such regional arrangements or by such regional agencies before 
referring them to the Security Council. 

3. 'I'hc Security Council shall encourage the development of pacific settlement ol 
local disputes through such regional arrangements or by such regional agencies either 
on the initiative of the states concerned or by reference from the Security Ciouncil. 

4. 'J'his Article in no way impairs the application of Articles 34 and 35. 

Article 53. I. The Security Council shall, where appropriate, utilize such regional 
arrangements or agencies for enforcement action under its authority. But no en¬ 
forcement action shall be taken under rc-gional arrangements or by regional agem ics 
without the authorization of the Security Council, with the exccjjiion of measures 
against any enemy state, as defined in paragraph 2 of this Article, j)rovided lor 
pursuant to Article 107 or in regional arrangements directed against renewal ol 
aggressive policy on the part of any such state, until such time as the Organization 
may, on request of the Governments concerned, be charged with the responsibility lor 
preventing further agression by such a state. 

2. The term enemy state as used in paragraph 1 of this Article applies to any state 
which during the Second World War has been an enemy of any signatory of the 
present Charter. 

Art. 54. The Security Council .shall at all times be kept fully informed of activities 
undertaken or in contemplation under regional arrangements or by regional agencies 
for the maintenance of international peace and security. 
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CHAPl'F.R IX 

INTERNATIONAL ECONOMIC AND SOCIAL COOPERATION 

Art. .55. With a view to the creation of conditions of stability and weJhbcing 
whicii are necessary for peaceful and friendly relations among nations based on respect 
for the princifilc of equal rights and self-determination of peoples, the United Nations 
sliall promote: 

a. higher standards of living, full employment, and conditions of economic and 
social progress and development; 

h. solutions of international economic, social, healt, and related problems; and 
international cultural and educational cooperation; and 

c. universal respect for, and observance of. human rights and fundamental freedoms 
for all without distinction as to race, sex, language, or religion. 

Art. 56. All Members pledge themselves to take joint and separate action in 
cooperation wiili the Organization for the achievement of the purposes set forth in 
Article 55. 

Art. 57. 1. I'he various specialized agencies, established by intergovernmental 

agreement and having wide international responsibilities, as defined in their basic 
instruments, in economic, social, cultural, educational, health, and related fields, shall 
lie brought into relationship with the United Nations in accordance with the 
provisions of Article 63. 

2. Such agencies thus brought into relationship with the United Nations are here¬ 
inafter refcrrcxl to as specialized agencicjs. 

Art. 5S. I'he Organization shall make recommandations for the coordination of the 
policies and activities of the specialized agencies. 

Art. 59. The Organization shall, wlicre appropriate, initiate negotiations among tlic 
states concerncHl for the cnrcaiion cjf any new specialized agencies required for the 
accomplishment of the purposes set forth in Article 55, 

Art. 60. Responsibility for the discharge of the functions of the Organization set 
forth in this Chapter shall be vested in the General Assembly and, under the authority 
of the (iencral Assembly, in the Economic and Social Council, which shall have for 
this purpose the powers set forth in Chapter X. 

CHAPTER X 

THE ECONOMIC AND SOCIAL COUNCIL 

Composition 

Art. 61. 1. The Economic and Social Council shall consist of eighteen Members 

of the United Nations elected by the General Assembly. 

2. Subject to the provisions of paragraph 3, six members of the Economic and Social 
Council shall be elected each year for a term of three years, A retiring member shall 
he eligible for imineciiate re-election. 

3. At the first election, eighteen members of the Economic and Social Council shall 
he chcjscn. The term of office of six members .so chosen shall expire at the end of one 
year, and of six other members at the end of two years, in accordance with ar¬ 
rangements made by the General Assembly. 

4. Each member of the Ecunoniic and Social Counc:iI shall have one representative. 

Functions and Powers 

Art. 62. 1. The Economic and Social Council may make or initiate studies and 

reports with respect to international economic, social, cultural, educational, health, 
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and related matters and may make recommendations with respect to any such matters 
to the Genera] Assembly, to the Members of the United Nations, and to the specialized 
agencies concerned. 

2. It may make recommendations for the purpose of promoting respect for, and 
observance of, human rights and fundamental freedoms for all. 

3. It may prepare draft conventions for submission to the General Assembly, with 
respect to matters falling within its competence. 

4. U may call, in accordance with the rules prescribed by the United Nations, 
international conferences on matters falling within its competence. 

Art. 63. 1. The Economic and Social Council may enter into agreements with any 

of the agencies referred to in Article 57, defining the terms on which the agency 
concerned shall be brought into relationship with the United Nations. Such agreements 
shall be subject to approval by the General Assembly. 

2. It may coordinate the activities of the specialized agencies through consultation 
with and recommendations to such agencic‘s and through recommendations to the 
General Assembly and to the Members of the United Nations. 

Art. 67. 1. The Economic and Social Council may take appropriate steps to obtain 

regular reports from the specialized agencies. It may make arrangements with the 
Members of the United Nations and with the specialized agencies to oLitain reports 
on the steps taken to give effect to its c>wii recommendations and to recommendaiions 
on matters falling within its competence made by the General Assemblv. 

2. It may coiiinuinicate its observations on these reports to the GcmcraJ A.sscmbly. 

Art. 65. The Economic and Social Council may furnish information to the Security 
Council and shall assist the Security Council upon its request. 

Art. 66. 1. The Economic and Social Council shall perform such functions as fall 

within its competence in connection with the carrying out of the recommendations ot 
the General As.sernbly, 

2. It may, with the approval of the General As.scmbly, perform .services at the 
request of Members of the United Nations ami at the request of .specialized agencies. 

3. It shall perform such other functions as arc specified elsewhere in the present 
Charter or as may be assigned to it by the General A.s.sembly. 

Voting 

Art. 67. 1. Each member of the Economic and Social Council shall have one vote. 

2. Decisions of the Economic and Social Council shall be made by a majority of the 
members present and voting. 

Procedure 

Art. 68. The Economic and Social Council shall set up commissions in economic 
and social fields and for the promotion of human rights, and such other commissions 
as may be required for the performance of its functions. 

Art. 69. 'Ehc Economic and Social Council shall invite any Member of the Unitet! 
Nations to participate, without vote, in its deliberations on any matter of particular 
concern to that Member. 

Art. 70. The Economic and Social Council may make arrangements for representa¬ 
tives of the specialized agencies to participate, without vote, in its deliberations and 
in those of the commissions established by it. and for its representatives to participate 
in the deliberations of the specialized agencies. 

Art. 71. The Economic and Social Council may make suitable arrangements for 
consultation with non-governmental organizations which are a)ncerned with matters 
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within its competence. Such arrangements may be made with internationaJ oiganiza- 
tions and, where appropriate, with national organizations after consultation witfi the 
Member of the United Nations concerned. 

Art. 72. 1. The Economic and Social Council shall adopt its own rules of pro- 

cedujc, including the method of .selecting its President. 

2. I'he Economic and Social Council shall meet as required in accordance with its 
rules, which shall include provision for the convening of meetings on the rec|uest ol 
a majority of its members. 


CHAPTER XI 

DECLARATION REGARDING NON-SELF-GOVERNING 
TERRITORIES 

Art. 73. Members of the United Nations which have or a.s.sume responsibilities lor 
the administration of territories whose people’s have not yet attained a full measure ol 
self-government recognize the principle that the interests of the inhabitants of thc.se 
territories are paramount, and accept as a sacred trust the obligation to promote to 
the utmost, within the system of international peace and security established by the 
present Charter, the well-being of the inhabitants of these territories, and, to this end: 

a. to ensure, with due respect for the culture of the peoples conccrnerl, their 
political, economic, social, and educational advancement, their just trcatmeiit, and 
their protection against abuses; 

b. to develop self-government, to take due account of the political aspirations of 
the peoples, and to assist them in the progressive development of their free political 
institutions, according to the particular circumstances of each territory and its peoples 
and their varying stages of advancement; 

c. to further international peace and security: 

d. to promote constructive measures of tlevelopment, to encourage research, and to 
cooperate with one another and, when and where appropriate, willi specialized inter¬ 
national bcxlies with a view to the practical achievement of the social, economic, and 
scientific purposes set forth in this Article; and 

e. to trairsmit regularly to the Secretary-General for information purposes, subject 
to such limitation as security and constitutional considerations may require, statistical 
and other information of a technical nature relating to economic, social, and educational 
conditions in the territories for which they are respectively responsible other than 
those territories to which Chapters XII and XIII apply. 

Art. 74. Members of the United Nations also agree that their policy in respect of 
the territories to which this Chapter applies, no less than in respect of their metro¬ 
politan areas, must be based on the general j)ririciplc of good-iieighborliness, due 
account being taken of the interests and well-being of the rest of the world, in social, 
economic, and commercial matters. 

CHAP T ER XII 

INTERNATIONAL TRUSTEESHIP SYSTEM 

Art. 75. Ihe United Nations shall establish under its authority an international 
trusteeship system for the administration and supervision of such territories as may 
be placed tliereuiidcr by subsequent individual agreements. These territories are 
hereinafter referred to as trust territories. 

Art. 76, The basic objectives of the trusteeship system, in accordance with the 
ihirposcp of the United Nations laid down in Article 1 of the present Charter, shall be: 
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a. to further international peace and security; 

b. to promote the political economic, social, and educational advancement of the 
inhabitants of the trust territories, and their progressive development towards sell- 
government or independence as may be appropriate to the particular circumstances 
of each territory and its peoples and the freely expressed wishes of the peoples con¬ 
cerned, and as may be provided by the terms of each trusteeship agreement; 

c. to encourage respect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language, or religion, and to encourage recognition 
of the interdependence of the peoples of the world; and 

d. to ensure etjiial treatment in social, economic, and commercial matters for the 
Members of the United Nations and their nationals, and also equal irealmcni for the 
latter in the administration of justice, withcnit prejudice to the aitainmc.nl of the fore¬ 
going ofqectives and subject to the provisions of Article 80. 

Art. 77. 1. I'he trustcesliip system shall apply to such territories in the following 

categories as may he placed thereunder by means of trusteeship agreements; 

a. t(!rritories now held under mandate: 

b. territories which may be detached from enemy states as a result of tlie Second 
World War; and 

c. territories voluntarily placed under the system by states responsible for their 
administration. 

2. It will be a matter for subsequent agreement as to which territories in the 
foregoing categories will be brought under the trusteeship system and upon what terms. 

Art. 78. The irustccship system sliall not apply to territories which have become 
Members of the l.Tnitccl Nations, relationship among which shall he based on respect 
for the principle of sovereign equality. 

Art. 79. The terms of trustccjship for each territory to be platcjd under the 
trusteesliip system, including any alteration or amcndtiicnt, shall be agreed upon by 
the states directly concerned, including the mandatory power in the case of territories 
held under mandate by a Member of the United Nations, and shall be approved as 
provided for in Articles 83 and 85. 

Art. 80. 1. Except as may be agreed upon in individual trusteeship agreements, 

made under Articles 77, 79, and 81, placing each territory under the trusteeship 
system, and until such agreements have been concluded, nothing in this C'haptcr shall 
be construed in or of itself to alter in any manner the rights whatsc^ever of any stales 
or any peoples or the terms of existing international instruments to wdiich Members 
of the United Nations may respectively be parties. 

2. Paragraph 1 of this Article shall not be interpreted as giving grounds for delay 
or postponement of the negotiation and conclusion of agrcenjenis for placing mandated 
and other territories under the trusteeship system as provided for in Article 77. 

Art. 81. The trusteeship agreement shall in each case include the terms under 
which the trust territory will be administered and designate the authority which will 
exercise the administration of the trust territory-. Such authority, hereinafter called the 
administering authority, may be one or moie states or the Organization itself. 

Art. 82. There may be designated, in any trusteeship agreement, a .strategic area or 
areas which may include part or all of the trust territory to w-hich th<; agreement 
applies, without prejudice to any special agreement or agreements made under 
Article 4.S. 

Art. 83. 1. All functions of the United Nations relating to strategic areas, including 

the approval of the terms of the trusteeship agreements and of their alteration or 
amendment, shall be exercised by the Security Council. 
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2. I'he basic objectives set forth in Article 76 shall be applicable to the people ot 
each strategic area. 

3. The Security Council shall, subject to the privisions of the trusteeship agreements 
and without prejudice to security considerations, avail itself of the assistance of the 
'I'rusteeship (:ouncil to perform those functions of the United Nations under the 
trusteeship system relating to political, economic, social, and educational matters in 
the strategic areas. 

Art. 84. It shall be the duty of the administering authority to ensure that the trust 
territory shall play its part in the maintenance of international peace and security, lb 
this end the administering authority may make use of volunteer forces, facilities, and 
assistance from the trust territority in carrying out the obligations towards the Security 
Council undertaken in this regard by the administering authority, as well as for local 
defense and the maintenance of law and order within the trust territory. 

Art. 85. 1. I'he functions of the United Nations with regard to trusteeship a- 

greements for all areas not designated as siratt^gic, including the approval of the terms 
of the trusteeship agreements and of their alteration or amendment, shall be exercised 
by the General Assembly. 

2. The Trusteeship Council, operating under the authority of the General A.ssembly, 
shall assist the General Assembly in carrying out ihc'se functions. 

CHAPTER Xlll 

THE TRUSTEESHIP COUNCIL 

Composition 

Art. 86. 1. The Trusteeship Council shall consist of the following Members of the 
United Nations: 

a. those Members administering trust territories; 

b. such of those Members mentioned by name in Article 23 as are not administering 
trust territories; and 

c. as many other Members elected for three-years terms by the General Assembly as 
may be necessary to ensure that the total number of members of the I’rusteeship 
Council is ct|ually divided between those Members of the United Nations which 
administer trust territories and those which do not. 

2. Each member of the I'rusteeship (Council shall designate one specially qualified 
person to represent it therein. 

Functions and Powers 

Art. 87. The General Assembly and, under its authority, the Trusteeship Council, 
in carrying out their functions, may: 

a. consider reports submitted by the administering authority; 

b. accept petitions and examine them in consultation with the administering au¬ 
thority; 

c. provide for periodic visits to the respective trust territories at times agreed upon 
with the administering authority; and 

d. take these and other actions in conformity with the terms of the trusteeship 
agreements. 

Art. 88. The Trusteeship Council shall formulate a questionnaire on the political, 
economic, social, and educational advancement of the inhabitants of each trust 
territory, and the administering authority for each trust territory within the compe¬ 
tence of the General Assembly shall make an annual report to the General Assembly 
upon the basis of such questionnaire. 
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Voting 

Art. 89. 1. Each rneraber of llie Trusteeship Council shall have one vole. 

2. Decisions of the Trusteeship Council shall be made by a majority of the members 
present and voting. 

Procedure 

Art. 90. 1 . The Trusteeship Council shall adopt its own rules of procedure, 

including tlic method of selecting its President. 

2. The Trusteeship Council shall meet as required in accordance with its rules, 
which .shall include provision lor the convening of rneciings on the reejuest of a 
majority of its members. 

Art. 91. The Trusteeship Council shall, when appropriate, avail itself of the 
assistance of the Economic and Social Council and of the specialized agencies in 
regard to matters with which they arc respectively concerned. 

CHAPTER XrV 

THE INTERNAI IONAL COURT OF JUSTICE 

Art. 92. I'hc International Court of Justice shall be the principal judicial organ ot 
the United Nations. It shall function in accordance with the annexed Statute, which 
is based upon the Statute of the Permanent Court of Inicrnational Justice and forms 
an integral part of the present C’Jiarter. 

Art. 9.3. 1. All Members of the United Nations are ipso farl(t partitas to the Statute 

of the International C'ourt of Justice. 

2. A state which is not a Member of the United Nations may become a party U) the 
Statute of the International (iourt of Justice on condition to be determined in each 
case by the General Assembly upon the recomiiiendaiion of the Security Council. 

Art. 9^1. 1. Each Member of the United Nations undertakes to comply with the 

decision of the International Court of Justice in any case to w^hich it is a party. 

2. If any party to a case fails to perforin the obligations incumbent upon it under 
a judgment rendered by the C.ourt, the other party may have recourse to the Security 
Council, wdiich may, if it deems nccc.s.sary, make recommendations or decide upon 
measures to be taken to give effect to the judgment. 

Art. 95. Nothing in the present Charter shall prevent Members of the United 
Nations from entrusting the solution of their differences to other tribunals by virtue 
of agreements already in existence or which may be concluded in the future. 

Art. 96. 1. The General Assembly or the Security Council may request the Inter¬ 

national Court of Justice to give an advisory opinion on any legal question. 

2. Other organs of the United Nations and specialized agencies, which may at any 
lime be so authorized by the General A.s.sembly, may also request advisory opinions of 
the Court on legal questions arising within the scope of their activities. 

CHAPTER XV 

THE SECRETARIAT 

Art. 97. The Secretariat shall comprise a Secretary-General and such staff as the 
Organization may require. I'he Secretary-General shall be appointed by the General 
Assembly upon the recommendation of the Security Council. He shall be the chief 
administrative officer of the Organization. 
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Art. 98. The Secretary-General shall act in that capacity in all ineclings of the 
General Assembly, of the Security Council, of the Economic and Social Council, and 
of the Trustet*ship Council, and shall perform such other functions as are entrusted 
to him by these organs. The Secretary-General shall make an annual report to the 
General Assembly on the work of the Organization. 

Art. 99. The Secretary-General may bring to the attention of the Security Council 
any matter which in his opinion may threaten the maintenance of international peace 
and security. 

Art. 100. 1. In the performance of their duties the Secretary-Cieneral and the staff 

shall not seek or receive instructions from any government or from any other authority 
external to the Organization. They shall refrain from any action which might reflect 
on their position as international officials responsible only to the Organization. 

2. Each Member of the United Nations undertakes to respect the exclusively inter¬ 
national character of the responsibilities of the Secretary-Cieneral and the staff and 
not to seek to influence them in the discharge of their responsibilities. 

Art. 101. 1. The staff shall be appointed by the Secretary-General under regulations 

established by the (General Assembly. 

2. Appropriate staffs shall be permanently assigned to the Economic and Social 
Council, the Trusteeschip Council, and, as required, to other organs of the United 
Nations. 1 hese staffs shall form a part of the Secretariat. 

3. The paramount consideration in the employment of the staff and in the determi¬ 
nation of the conditions of service shall be the necessity of securing the highest 
standards of efficiency, competence, and integrity. Due regard shall be paid to the 
importance of recruiting the staff on as wide a gc;c>giaphica1 basis as possible. 


CHAP l ER XVI 

MISCELLANEOUS PROVISIONS 

Art. 102. 1. Every treaty and every international agreement entered into by any 
Member of the United Nations after the present Charter tomes into force shall as 
soon as possible be registered with the Secretariat and published by it. 

2. No party to any such treaty or international agreement which has not been 
registered in accordance with the provisions of paragraph 1 of this Article may invoke 
that treaty or agreement before any organ of the United Nations. 

Art. 103. In the event of a conflict between the obligations of the Members of the 
United Nations under the present Charter and their obligations under any other 
international agreement, their obligations under the present Charter shall prevail. 

Art. 104. The Organization shall enjoy in the territory of each of its Members such 
legal capacity as may be necessary for the exercise of its functions and the fulfillment 
of its purposes. 

Art. 10‘i. I. The Organization shall enjoy in the territory of each of its Members 
such privileges and immunities as are necc-ssary for the fulfillment of its purposes. 

2. Representatives of the Members of the United Nations and officials of tlie 
Organization shall similarly enjoy such privileges and immunities as are necessary for 
the independent exercise of their functions in connection with the Organization. 

3. The General Assembly may make recommendations with a view to determining 
the details of the application of paragraphs 1 and 2 of this Article or may propose 
conventions to the Members of the United Nations for this purpose. 
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CHAPTER XVII 

TRANSITIONAL SECURITY ARRANGEMENTS 

Art. 106. Pending the coming into force of sutli special agreements referred to in 
Article as in ifie opinion of the Security Onincil enable it to begin the exercise of 
its responsibilities under Article -12, the parties to the Four-Nation Declaration, signed 
at Moscow, October 30, 1943, and France, shall, in accordance with the provisions ot 
paragraph 5 of that Declaration, consult with one another and as occasion requires 
will other Mcnibcrs of the United Nations with a veiw to such joint action on behall 
of the Organization as may be necessary for the purpose of maintaining international 
peace and security. 

Art. 107. Nothing in tlie present Cliarler shall invalidate or preclude action, in 
relation to any state whic h during the Setond World War has been an enemy of any 
signatory to the present Cdiarter, taken or authorized as a result of that war by the 
(iovernnicnts having responsibility for such action. 

CHAPTER XVm 

AMENDMENTS 

.4/7. JOS, Amendments to the present Charter shall come into force lor all Members 
of the United Nations when they have been adopted by a vote of two-thirds of the 
members of the General Assembly and ratified in accordance with their respective 
constitutiunal pioces.scs by two-thirds of the Members of tlic United Nations, including 
all the permanent members of the Security C'mincil. 

An. J09. 1. A General Conference of the Members of the United Nations for the 

juirpose of reviewing the present Charter may be held at a date and place to be 
fixed by a two-thirds vote of the members of the General Assembly and by a vote of 
any seven members of the Security Council. Each Member of the United Nations 
shall have one vote in the conference. 

2. Any alteration of the pr(*sent Charter recommended by a two-thirds vote of the 
conference shall take effect w^hen ratified in accordanse with their respective constitu¬ 
tional processes by two-thirds of the Members of the United Nations iiicliuling all the 
permanent members of the Security Council. 

3. If such a conference has not been held before the tenth annual session of the 
General Assembly following the coming into force of the present Charter, the proposal 
to call such o conference shall be placed on the agenda of that session of the General 
Assembly, and the conference shall be held if so decided by a majority vote of the 
members of the General Assembly and by a vole of any .seven members of the Scr.iiriiy 
Council. 


CHAPTER XIX 

RATIFICAI ION AND SIGNATURE 

Art. 110. 1. The present Charter shall be ratified by the signatory slates in ac¬ 

cordance with their respective constitutional processes. 

2. The ratifications shall be deposited with the Gevernment of the United Slates ol 
America, which shall notify all the signatory states of each deposit as w'ell as the 
Secretary-General of the Organization wrhen he has been oppointed. 

3. The present Charter shall come into force upon the deposit of ratifications i)y 
the Republic of China, France, the Union of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland, and the United States of -America, 
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and by a majority of tlic other signatory states. A protocol of the ratifications deposited 
shall there-upon be drawn up by the Government of the United States of America 
which sliall communicate copies thereof to all the signatory states. 

4. The states signatory to the present Charter which ratify it after it has come 
into force will become original Memlters of the United Nations on the date of the 
deposit of their respective ratifieations. 

Art. 111. The present Charter, of which the Chinese, French, Russian, English, 
and Spanish texts are equally authentic, shall remain deposited in the archives of the 
Government of the United States of America. Duly certified copies thereof shall be 
transmitted by that Government to the Ciovernments of the other signatory states. 

In faith wiikreof the representatives of the Governments of the United Nations have 
signed the present Charter. 

Done at the city of San Francisco the twenty-sixth day of June, one thousand nine 
hundred and forty-five. 



STATUTE OF THE INTERNATIONAL COURT OF JUSTICE 

/Irt. 1. I UK Intkrnational Court of Justkik esiablisliud by the Charter of the 
United Nations as the priiidpal judical organ of the United Nations shall be 
c:oiistitutcd and shall function in accordance with the provisions of the* present Statute. 

CHAPl ER I 

ORGANIZATION OF THE COURT 

Art, 2. The C.ouit shall be composed of a body of independent judges, elected 
regardless of their nationality from among persons of high moral c haracter, who possess 
the cjiialiiicatioiis required in thcdi rcjspectivc countries for appointmcrtit to the highest 
judical offices, or are jurisconsults of recognized competence in international law. 

Art, 3. 1. The Court shall consist of fifteen nieinbcrs, no two of tvhom may be 

nationals of the same state. 

2, A person who for the purposes of membership in the Court could be reganled as 
a national of more than one state shall be deemed to be u national of the one in which 
he ordinarily exercises civil and political rights. 

Art. 4, 1. The members of the Court shall be elected by the Cieneral Assembly and 

by the Security Council from a list of persons nominated by the national groups in the 
Permanent Court of Arbitration, in accordance w'ith the following provisions. 

2. Ill the case of Members of the United Nations not represented in the Permanent 
Court of Arbitration, candidates shall be nominated by national groups appointed tor 
this purpose by their governments under the same conditions as those prescribed lor 
incinbers of tlie Permanent Court of Arbitration by Article 44 of the (Tmveiition ol 
The Hague of 1907 for the pacific .settlement of international disputes. 

3. ITie conditions under wich a .state which is a party to the present Statute but is 
not a Member of the United Nations may participate in electing the members of the 
Court shall, in the absence of a special agreement, be laid down by the General 
Assembly upon recommendation of the Security Council. 

Art. 3. 1. At least three months before the date of the election, the .Secretary- 
General of the United Nations shall address a written icrqiiest to the mcmbcTs of the 
Permanent Court of Arbitration belonging to the states which are parties to the present 
Statute, and to the members of the national groups appointed under Article 4, para¬ 
graph 2, inviting them to undertake, within a given time, by national groups, the 
nomination of persons in a position to accept the duties of a incmbei of the Court. 

2. No group may nominate more than four persons, not more than two of whom 
shall be of their owm nationality. In no ca.se may the number of candidates nominated 
by a group be more than double the number of scats to be filled. 

Art. 6. Before making these nominations, each national group is recommended to 
consult its highest court of justice, its legal faculties and schools of law, and its national 
academies and national sections of international academies devoted to the study of law. 

Art. 7, 1. The Secretary-General shall prepare a list in alphabetical order of ill 

the persons thus nominated. Save as provided in Article 12, paragraj>h 2, tliesc shall 
be the only persons eligible. 
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2. The Secretary-C;encral shall submit this list to the General Assembly and to the 
Security Council. 

Art. 8. Tlie General Assembly and the Security Council shall proceed iiidcpendciiMv 
of one another to elect the members of the Court. 

Art. 9. At every election, the electors shall bear in mind not only that the persons 
to be elected should individually possess the qualifications required, but also dial in 
the body as a whole the representation of the main forms of civilization and of the 
principal legal systems of the world should be assured. 

Art. 10. 1. Tho.se candidates wlio obtain an absolute majority of votes in the 

General A.sscmbly and in tlic Security Council shall be considered as elected. 

2. Any vote of the Security Council, wdictber for tlic election of judges or for the 
appointment of members of the conference envisaged in Article 12, shall he taken 
without any distinction bctw'cen permanent and non-pcrmaneiit members of the 
Security Council. 

3. In the event of more than one national of the same state obtaining an absolute 
majority of the votes both of the General Assembly and of the Security Ciouncil, the 
eldest of these only shall be considered as elected. 

Art. 11. If, after the first meeting held for the purpose of the election, one or more 
seats remain to be filled, a second and, if nect^ssary, a third meeting shall take place. 

Art. 12. 1. If, after the third meeting, one or more seats still remain unfilled, a 

joint conference consisting of .six members, three appointed by the Genetal Assembly 
and three by the Security Council, may be formed at any time at the rerjuest of either 
the General Assembly or the Security C'ouncil, for the purpose of choosing by the vote 
of an absolute majority one name for each scat still vacant, to submit to the General 
Assembly and the Security Ciouncil for their respective acceptance. 

2. If the joint conference is uiiantmoiisly agreed upon any person who fulfills tlic 
required conditions, he may be included in its list, even though he was not included 
in the list of nominations referred to in Article 7. 

3. U ilie joint conference is satisfied that it will not be successful in procuring an 
election, those members of the Court who have already been elected shall, within a 
period to be fixed by the Security Council, proceed to fill the vacant scats by selection 
from among those candidates who have obtained votes either in the General Assembly 
or in tlic Security Council. 

4. In the event of an equality of votes among the judges, the eldest judge shall 
have a casting vote. 

Art. 1.1. 1. The nicmber.s of the Court shall be elected for nine years and may be 

re-elected; provided, however, that of the judges elected at the first election, the terms 
of five judges shall expire at the end of three years arul the terms of five more judges 
.shall expire at the end of six years. 

2. 1 he judges whose terms are to expire at the end of the above-mentioned initial 
periods of three and six years shall be chosen by lot to be drawn by the Secretary- 
General immediately after the first election has been completed. 

3. The members of the Court shall continue to di.scharge their duties until their 
places have been filled. Though replaced, they shall finish any cases which they may 
have begun. 

4. Ill the case of the resignation of a member of the Court, the resignation shall be 
addressed to the President of the Ck>urt for transmission to the Secretary-General. This 
last notification makes the place vacant. 

Art. 14. Vacancies shall be filled by the same method as that laid down for the 
first election, subject to the following provision; the Secretary-General shall, within 
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one month of the occurrence of the vacancy, proceed to issue the invitations provided 
for in Article 5, and the date of the election shall be fixed by the Security Council. 

Art. 75. A member of the Court elected to replace a member whose term of office 
has not expired sliall hold office for the remainder of his prctlecessor’s term. 

Art. 16. 1. No member of the Court may exercise any political or administrative 

function, or engage in any other occupation of a professional nature. 

Any doubt on this point shall be settled by tlie decision of the Court. 

Art. 17. J. No member of the Court may act as agent, counsel, or advocte in 
any ease. 

2. No member may participate in the decision of any case in which he has 
previously taken part as agent, counsel, or advocate for one of the parlies, or as a 
inember of a national or international court, or of a commission of enquiry', or in any 
other capacity. 

3. Any doubt on this point shall be settled by the decision of the Court. 

Art. IS. 1. No member of the Court can be dismissed unless, in the unanimous 
opinion of tlic other members, he has ceased to fulfill the required conditions. 

2. Formal notification thereof shall be made to the Secretary-Ciencral by the 
Registrar. 

3. 'I'his notification makes the place vacant. 

Art. 10. The members of the Court, when engaged on tlic hu.siness of the Court, 
shall enjoy diplomatic privileges and immunities. 

Art. 20. Every member of the C:40urt shall, before taking up his duties, make a 
solemn dedaration in open court that he will exorcise his powers impartially and 
conscientiously. 

Art. 21. 1. The Court shall elect its President and Vice President for three years; 

they may be rc-clectcd. 

2. The Court shall appoint its Registrar and may provide for the appoinlrneni ot 
such other officers as may be necessary. 

Art. 22. I’be seal of the Court shall be established at 7 he Hague. Tliis, ht)wevcT, 
shall not prevent the Court from sitting and exercising its functions elsewhere when¬ 
ever the C^ourt considers it desirable, 

2. The Prc.sidcnt and the Registrar shall reside at the seat of the Ciourt. 

Art. 2.3. 1. The Court sliall remain permanently in session, except during the 

judicial vacations, tlie dale's and duration of which shall be fixed by the Court. 

2. Members of the Court are entitled to periodic k^avc, the dates and duration ol 
wdiich shall be fixed by the Court, having in mind the distance between I'he Hague 
and the home of eacli judge. 

3. Members of the Court shall be bound, unless they are on leave or prevented from 
attending by illness or other serious reasems duly explained to the President, to hold 
themselves pcnnanerilly at the disposal of the Court. 

Art. 24. 1. If, for some special reason, a member of the Court considers that he 

.should not take part in the decision of a particular case, he shall so inform the 
President. 

2. If the President considers that for some special reason one of the members of the 
Court should not sit in a particular ca.se, he shall give him notice accordingly. 

3. If in any such case the member of the C'ourt and ilie President disagree, the 
matter shall be settled by the decision of the Court. 

Art. 25. 1. The full Court shall sit except when it is expressly provided otherwise 

in the present Statute. 
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2. Subject to the condition that the number of judges available to constitute the 
Clourt is not thereby reduced below eleven, the Rules of the (Jourt may provide for 
allowing one or more judges, according to circumstances and in rotation, to be dis¬ 
pensed from sitting. 

3. A cpiorum of nine judges shall suffice to constitute the C\)urt. 

Art. 26. 1. I'he C'ouri may from time to time form one or more chambers, 

composed of three or more judge's as the Court may determine, for dealing with 
pariirular categories of cases; for example, labor cases and cases relating to transit 
and communications. 

2. J’he Court may at any lime form a chamber for ilealing with a particular case, 
riie number of judges to constitute such a chamber shall be determined by the Court 
wdth the approval of the parties. 

3. Cases shall be heard and determined liy the chambers provided for in this Article 
if the parties so request. 

Art. 27. A judgment given by any of the chambers provided for in Articles 2(i and 
29 shall be considered as rendered by the Court. 

Art. 2S. I he chambers provided for in Articles 26 and 29 may, with the consent 
of the parties, sit and exercise theid functions elsewhere than at The Hague. 

Art. 29. With a view to the speedy despatch of business, the Court shall form 
annually a chamber composed of five judges which, at the request of the parties, may 
hear and determine cases by summary procedure. In addition, two judges shall be 
selected for the purpose of replacing judges who find it impossible to sit. 

Art. 30. 1. The Court shall frame rules for carrying out its functions. In particular, 

it shall lay down rules of procedure. 

2. The Rules of the Court may provide for assessors to sit with the Court or with 
any of its chambers, without the right to vote. 

Art. 31. 1. Judges of the nationality of each of the parlies shall retain their right 

to .sit in the case before the Court. 

2. If tlie Court includes upon the Bench a judge of the nationality of one of the 
parties, any other party may choose a person to sit as judge. Sudi person shall be 
cliosen preferably from among those persons wdio have been nominated as candidates 
as provided in Articles 1 and 5. 

3. If the Court includes upon the Bench no judge of the nationality of the parties, 
each of these parties may proceed to choose a judge as provided in paragraph 2 of 
this Article. 

4. The provisions of this Article shall apply to the ca.se of Articles 26 and 29. In 
such cases, the President shall reejuest one or, if nec:es.sary, two of the members of the 
Court forming the chamber to give place to the members of the Court of the nation¬ 
ality of the parties concerned, and, failing .such, or if they are unable to be present, 
to the judges specially chosen by the parties. 

5. Should there be several parties in the same interest, they shall, for the purpose 
of the preceding provisions, be reckoned as one party only. Any doubt upon this point 
shall be settled by the decision of the Court. 

6. Judges chosen as laid down in paragraphs 2, 3, and 4 of this Article shall fulfil 
the conditions required by Articles 2, 17 (paragraph2). 20, and 24 of the present 
Statute. They shall take part in the decision on terms of complete equality with their 
colleagues. 

Art. 32. 1. Each member of the Court shall receive an annual salary. 

2. The President shall receive a special annual allowance. 

3. nie Vice-President shall receive a special allowance for every day on which he 
acts as President. 
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4. The judges chosen under Article 31, other than members of the Court, shall 
receive compensation for cacli day on which they exercise their functions. 

5. 't hese salaries, allowances, and compensation shall be fixed by the General 
Assembly. They may not be decreased during the terra of office. 

6. The salary of the Registrar shall be fixed by the General Assembly on the 
proposal of the Court. 

7. Regulations made by the General Assembly shall fix the conditions under which 
retirement pensions may be given to members of the Court and to the Registrar, and 
the conditions under which members of the Court and the registrar shall liave their 
travelling expenses refunded. 

8. The above salaries, allowances, and compensation shall be free of all taxation. 

Art. .?5. The expenses of the Court shall be borne by the United Nations in such 
a manner as shall be decided by the General .Assembly. 

CHAPTER II 

COMPKTENCE OF THE COURT 

Art. !•/. 1. Only stales may be parties in cases be fore the Court. 

2. 'Fhe Court, subject to and in conformity with its Rules, may request of public 
international organizations information relevant to easels before it, and shall receive 
such information presented by such organizations on their own initiative. 

3. Whenever the construction of the constituent instrument of a public international 
organization or of an international convention adopted thereunder is in question in a 
case before the Clourt, the Registrar shall .so notify ilie public international organization 
concerned and shall communicate to it copies of all the written proceedings. 

Art. .?5. 1. 'J he Court shall be open to the slates parlies to the present Statute. 

2. 'I'he conditions under which the Court shall be open to other states shall, subject 
to the special provisions contained in treaties in force, be laid down by the Security 
Council, but in no case shall such conditions place the parties in a position ot 
inequality before the Court. 

3. When a slate which is not a Member of the United Nations is a party to a case; 
the Court shall fix the amount which that party is to contribute towards the expenses 
of the Court. This provision shall not apply if such state is bearing a share of the 
expences of the Court. 

Art. 36. 1. rhe jurisdiction of the Court comprises all cases which the parlies refer 

to it and all matters specially provided for in the Charter of the Uniietl Nations or in 
treaties and conventions in force. 

2. 'I'he states parties to the pre.scnt Statute may at any time declare that they 
recognize as compulsory ipso facto and without special agreement, in relation to any 
other state accepting the .same obligation, the jurisdiction of the Ckmrt in all legal 
disputes concerning: 

a. the interpretation of a treaty; 

b. any question of international law; 

c. the existence of any fact which, if establi.shed, would constitute a breach of an 
international obligation; 

d. the nature or extent of the reparation to be made for the breach of an inter¬ 
national obligation. 

3. The declarations referred to above may be made unconditionally or on condition 
of reciprocity on the pan of several or certain states, or for a certain time. 

4. Such declarations shall be deposited with the Secretary-General of the United 
Nations who shall transmit copies thereof to the parties to the Statute and to the 
Registrar of the Court. 
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5. Declaraiions made under Article 36 of the Statute of the Permanent Court of 
International Justice and which are still in force shall be dc‘cmed, as between the 
parties to the present Statute, to be acceptances of the compulsory jurisdiction of the 
International C.oiirt of Justice for the period which they still have to run and in 
accordance with their terms. 

6. In the event of a dispute as to whether the Court has jurisdiction, the matter 

shall be settled by the decision of the Court. 

/Irt. ?7. Whenever a treaty or convention in force provides for reference of a 

mattc'r to a tribunal to have been instituted by the l.eagiie of Nations, or to the 

rermanent Court of International Justice, the matter shall, as between the parties to 
ihe present Staliitc, he referred to the International Court of Justice. 

/irf. 3S. 1. The Court, wliose function is to decide in accordance with international 

law such disputes as are submitted to it, shall apply: 

a. international conventions, wliether general c^r particular, establishing rules ex¬ 
pressly lecogni/ed by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognizeil by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings of the 
most highly qualified puldicists of the various nations, as subsidiary means lor the 
determination of rules of law. 

2. This provision shall not prejudice the power of the C'.ouri to deride a case ex 
aequo el bono, if the parlies agree thereto. 

CHAPTER m 

PROCEDURE 

Art. 39. 1. 'I he official languages of the Court shall he French and English. If the 

jiartics agri'e that the case shall be conducted in French, the jiidgiiient shall he 
delivered in French. If the parlit‘s agree that the case shall he (ondiuted in English, 
the judgment shall he delivered in Fiiglish. 

2. In the absence of an agreement as to which language shall be employed, each 
party may, in the pleadings, use the language which it prefers; the derision of the 
Court shall be given in French and English. In this case the Oriirt shall at the sarm* 
time derteniine which of the two tc:xls shall be considered as authoritative. 

3. 'I’Jjc Court shall, at the requerst of any party, aiitliorize a language other than 
French or English to be used by that party. 

Art. 90. 1. Cases are brought Ijelore the (joint, as the ease may he, either l»y the 

notification of the special agreement or by a written application addressed to the 
Registrar, fn either case the sii])ject of (he dispute and the parties shall he indicatc?d. 

2. I’he Registrar shall forthwith communicate the application to all concerned. 

3. He shall also notify the Members of the United Nations through the Secretary- 
Geneial, and also any other states entitled to appear before the Court. 

.irt. 91. 1. The Court shall have the powcT to indicate, if it considers that circum¬ 

stance's so recjuiic, any provisional measures which ought to be taken to preserve the 
iesj)cctive rights of either }>arty. 

2. Fending ilie final decision, notice of the measures suggested shall IVjrthwith be 
given to the parties and to ilic Security Cjouncil. 

An. 92. 1. The parties shall be represented by agents. 

2. I’licy may have the assistance of counsel or advocates before the Court. 

.3. 7 he agents, counsel, and advcjcatcs of parlies before the Court shall enjoy the 
privileges and immunities necessary to the independent exercise of their duties. 
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Art. 43. 1. The procedure shall consist of two parts; written and oral. 

2. The written proceedings shall consist of the comnumication to the (’.ouri and to 
tile parlies of memorials, counter-memorials and, if necessary, replies; also all papers 
and documents in support. 

3. "riiese communications shall he made through the Registrar, in the order and 
within the time fixed hy the Court. 

4. A certificxl copy of every document produced by one parly shall be communicated 
to the other party. 

fi. The oral proceedings shall consist of the hearing by the Court of wii nesses, 
experts, agents, counsel, and advocates. 

Art. 44. I. For the service of all notices upon persons other than tlie agents, 
counsel, and advocates, the Court shall apply dirc^ct to the govcnuneni of the state 
U})()U wliosc territory tlic notice has to be served. 

2. 1 he same provision shall apply whenever steps arc to be taken to pioccclurc 
evidence on the spot. 

Art. 4^. 'I he healing shall he under the control of ifie Prc'sident or, il lie is unable 
to picside. of the Vice-President; if ncntlier is able to preside, the senior judge present 
shall preside. 

Art. 46. 'I he Iu;aring in Cotirt shall be public, unless the Court shall decide 
otlietwisc, or unless the parties demand that the pulilic be not admillcrd. 

Art. 47. 1. Minutes shall he made at each lu‘aring and signed by the Registrar and 

the I Resident. 

2. Thc'se minutes alone shall be authentic:. 

Art. 4S. ‘Flic Coint shall make orders for the conduct of the case, shall decide the 
lot Ill and time in whicli eacli party must conclude its arguments, and make all 
anangeinents coiinecic.“d with the taking of evidence. 

Art. 'I he Court may, even before the hearing bc'gins, call upon the agents to 
produce any dcjcuiiienl or to supply any c.vplanatio]is. Formal note shall be taken of 
any refusal. 

Art. U). The Court mav. at any time, entrust any individual, body, bureau, coin- 
mis'iion, or »>thcT organi/ation that it may select, with tlur task of carrying out an 
eiupiiry or giving an expert opinion. 

Art. 5/. During the licaring any rcdeviini quc'stions arc to be put to the wdinesses 
aiul experts under the conditions laid down by the Court in the rules of procedure 
refeiied to in Article 30. 

Art. 52. After the Court has received the proofs and evidence within the time 
specified for the purpose, it may refuse to acccqit any fnrilier oral or written evidence 
that one party may desire to iucscnf unless the other side consetits. 

Art. 5?, 1. W'henevcT one of the panic's cloths not appear before tlie (’ourt. or fails 

to ciefend its case, the other parly may rail upon the Court to decide in favor of its 
claim. 

2. The C’ourt mnst, before doing so, satisfy itself, not only that it luis jurisditLion 
in accordance with Article's 36 and 37, but also that the claim is well founded in fact 
and law. 

Art. 5/. 1. When, subject to the control of the Court, the agents, counsel, and 
advocate's liave completed their presentation of the case', tlic President shall decltire 
the hc'ariiig closed. 

2. i he C;ourt sliall withdraw to consider the judgment. 

3. The deliberations of the Court shall take plate in private and remain secret. 
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Art. 55. 1. All questions shall be decided by a majority of the judges present. 

2. In the event of an equality of votes, the President or the judge who acts in his 
place shall have a casting vote. 

Art. 56. 1. I’he judgment shall state the reasons on which it is based. 

2. It shall contain the names of the judges who have taken part in the decision. 

Art. 57. If the judgment does not represent in whole or in part the unaninioiis 
opinion of the judges, any judge shall be entitled to deliver a .separate opinion. 

Art. The judgment shall be .signed by the President and by the Registrar. It 

shall be read in open court, due notice having been given to the agents. 

Art. 59. The decision of the Court has no binding force except between the parties 
and in respect of that particular case. 

Art. 60. I'he judgment is final and without appeal. Tn the event of dispute as to 
the meaning or scope of the judgment, the (k)urt shall construe it upon the request 
of any party. 

Art. 6). 1. An application for revision of a judgment may be made only when it 

is based upon the di.scovery of sottie fact of such a nature as to be a decisive factor, 
which fact was, when the judgment was given, unknown to the Clourt and also to the 
party claiming revision, always provided that such ignorance was not due to negligence. 

2. The proceeding for revision shall be opened by a judgment of the Court 
expressly recording the existence of the new fact, recognizing that it has such a 
cliaracter as to lay the ca.se open to revision, and declaring the application admisibic 
on this ground. 

3. 'Ihe Court may require previous compliance with the terms of the judgment 
before it admits proceedings in revision. 

4. 'i he application for revision must be made at latest within six months of the 
discovery of the new fact. 

5. No application for revision may be made after the lapse of ten years from the 
date of the judgment. 

Art. 62. 1. Should a state consider that it has an interest of a legal nature which 

may be affected by the decision in the case, it may submit a request to the Court to 
be permitted to intervene. 

2. It shall be for the Court to decide upon this request. 

Art. 63. 1. Whenever the construction of a convention in which states other than 

those concerned in the case are parlies is in question, the Registrar shall notify all 
such states forthwith. 

2. Every state so notified has the right to intervene in the proceedings; but if it uses 
this right, the construction given by the judgment will be equally binding upon it. 

Art. 64. Unless otherwise decided by the Court, each party shall bear its own costs. 

CHAPTER IV 

.ADVISORY OPINIONS 

Art. 65. 1. The Court may give an advisory opinion on any legal question at the 

request of whatever body may be authorized by or in accordance with the Charter of 
the Unitetl Nations to make such a request. 

2. Questions upon which the advi.sory opinion of the Court is asked shall be laid 
before the Court by means of a written request containing an exact statement of the 
question upon which an ofunion is required, and accompanied by all documents likely 
to throw light upon the question. 
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Art. 66. 1. The Rcsiptrar sfiall forthwith give notice of the request for an advisory 

opinion to all states entitled to appear before the Court. 

2. I'he Registrar shall also, by means of a special and direct conimiinication, notify 
any state entitled to appear before the Court or international organization considered 
by the Court, or, should it not be sitting, by the President, as likely to be able t(» 
furnish information on the question, that the Court will be preparetl to rtrteive, 
W'ithin a time limit to be fixed by the President, written statements, or to hear, at a 
public sitting to be held for the purpose, oral statements relating to the cpiestion. 

3. Slioiild any such slate entitled to appear before the Court have failed to receive 
the special conimuTiic:ation referred to in paragraph 2 of this Article, such stale may 
express a desire to submit a written statement or to be heard; and the Court will 
decide, 

4. States and organizations having presented written or oral statements or troth 
shall he permitted to comment on the statements made by other states or organizations 
in the form, to the extent, and within the time limits which the Coiiil, or, should it 
not be silting, the President, shall decide in cacti particular case. Accordingly, tire 
Registrar shall in due time communicate any such written statements to states and 
organizations having submitted similar statements. 

Art. 67. 1 he Court shall deliver its advisory opinions in open eonrt, notice having 

been given to the Sccretary-Cencral and to the representatives of Members of the 
ITnited Nations, of other state's and of international organizations immediately 
concerned. 

Art. 6S. In its exercise of its advi.sory functions the Court shall further be guided 
by the provisions of the present Statute which apply in contentious cases to the extent 
to wdiich it recognizes them to be applicable. 

CHAPIER V 

AMENDMENT 

Art. 69. Amendments to the present Statute shall be effected by the same firoredure 
as is provided by the Charter of the United Nations for anicndnicnts to that Charter, 
subject how'cver to any provisions which the General Assembly upon recommendation 
of the Security Council may adopt concerning the participation of states which are 
parties to the present Statute but are not Members of the United Nations. 

Art. 70. The Court shall have power to propose such amendments to the present 
Statute as it may deem necessary, through written communications to the Secretary- 
General, for consideration in conformity with the provisions of Article 69. 




INDEX OF NAMES 


Accior.v^ 14, 331 
Acx;ijRsirs, 19 
Ajdatci, ()4 
Adl-naukr, 81 
Ago, 108, 110 
Ahrens, 10 
Aluerdi, 33G 
AlvarE/,, 60, 74 
Amerosius, 293 
Ammende, 295 
Anorj.I'., 293 

Anzilo ih, 10, 64, 87, 108, 341, 342, 349 

AKISTO'i’KLKS, 18, 101 

Arntz, 237 

A'itlee, 323 

Ausi in, 3 

AijSun, Sen., 183 

Avril, 20 

AiKiosT 111, 39 

Ayala, 20 

Azc'.arate, 359, 360 

Bagon, 289 

JIadavi pasha, 211, 376 
Baniitke, 27 
Banse, 50 
Barreyrac, 33 
Barcia trelles, 34 
Barthelemy, j. 20, 28 
Basch, 43 

Basdevant, j. 13, 33, 59, 77, 84, 108, 
188, 253, 328 
Basdevant, Suzanne, 352 
Bauer, 300 
Bekker, 3 
Belli, 20 
Beloff, 281 
Bentham, 9, 19 

Bentwigm, 167, 188, 189, 254, 332 
Berezowski, c., 95, 109, 275 
Bergbohm, 44 
Bernhard, 293 
Bernhardi, 47 
BertheLEMY, 87 
Bi:thmann-Hollweg, 47 
Bevin, 102, 103 


Bii.finger, 108, 247 
Binder, 2 

Birkenhead, earl of, 11, 59 

Bishop, M. 208 

Bishop, W. W.Jr., 108, 332, 353 

Bismarck, 47 

Bluntschli, 61, 237, 328 

Bohrzynski, 27 

Bodin, 27 -32, 39, 75 

Bohmert, 275 

Bompard, 275 

Bonfils, 236, 256 

Bonin, 354 

Borchard, 343 

Borel, 77, 212 

Borgesk, 104 

Boura, 141 

Bourgeois, L., 251 

Bourquin, 5, 33, 61, 275, 331, 335 

Boutras-Ghali, 307 

Briand, 164, 203, 207, 354 

Briere, df, I.a, 6 

Brierly, 18, 75, 109, 255, 331 

Briggs, 107. 108, 184, 332, 353 

Brooke, rajah, 77 

Brown, P. M., 103, 108 

Brunhes, 48 

Bulganin, 152, 154 

BURLAMAqUI, 20, 34 

Bustamante, 13, 14, 21 

Butij'.r, 1, 249 

Bynkersiioek, 20, 34 

Caius, 19 
Cajei’AN, 19 
Calond J. R, 355-!>59 
Caloyanni, 2(>8 
Cam HON, 354 
Canas, 173 
CARAlillUER, 341 
Casta nos, 18 
Catiirein, 5 
Cavagi.ieri, 108 
Cavarre, 108 
ClIAKSTE, 134 
Chamberi.ain, H. S., 46 



420 


INDEX OF NAMES 


Charles of Burgundy, 26 
Charles ix, 30 
Charles x Gustav, 40 
Chasseriau, 188 
Churchill, 193, 322 
CiCF.Ro, 4, 18, 19 
Clark, G., 105, 107, 265 
Claude, I. L. Jr., 241, 295, 322 

Coi.OMBOS, 17 

Comte, A,, 88 

Gonstantinescu, 25 

Corbett, 166, 168, 337 

Cordova, 374-376 

CuRz.ON, Lord, 158 

Cybichowski, i, 109 

Czou-F.N-LAI, 151 

Dal, van, 156 

Darby, 201, 208 

David, R., 113, 114, 124 

Decenciere-Ferrandiere, 108 

Delos, 13, 28 

Demay, 281 

Deryng, 109 

Despacsnet, 236 

Deutsch, K., 309 

Devaux, 13, 87 

Devedji, 321 

Dickinson, 108, 251, 259, 260, 262 

Diena, 108 

Diiiigo, 237 

Diuvara, 275 

Dollot, 70 

Duguit, 4, 12, 57, 88-96, 338 
Dulles, J. F., 189, 265 
Dumas, Jacques, 237, 331 
Dupuis, 51, 53, 228, 273, 312 
Durdieniewski, 126, 134, 136, 364 
Durkheim, 88 

Eagleton, 107, 108, 188 
Eastland, J. O., 153 
Eden, 102,'103, 151, 152 
Edward iv, 26 
Ehard, 365 
Eisenhower, 154 
Engels, 90, 110, 111 
Engestrom, 311 
Esme:in, 87 

Eustathiader, 336, 353 
Evans, 105 

Evgeniiv, 131, 141, 142 
Eysinga, van, 64 

Falco, 275 

Fauchille, 9, 58, 87, 88, 108, 227, 256 
Fawcett, 275 

Fenwick, 2, 15, 73, 167, 252, 332, 333 
Fichte, 42, 43, 46, 289, 290 
Field, D. D., 61, 249 
Finch, G. A., 70, 105, 108 


Fincham, 172 

Finlay, Lord, 63, 64, 71, 72, 78 

Finley, J. H., 120 

Fiore, 61, 328 

Fournier, 50 

Frech, 293 

Fujii, 367 

Funck-Brentano, Th., 249, 250, 291 
Furrer, 212 

Fustel de Coulangfs, 290 

Gallus Anonymus, 27 
Garcia-Mora, 346 
Garner, 3, 5, 62, 252 
( iEISI.ER, 295 
Genet, 208, 249, 267 
Gentilis, 19, 34, 35, 88 
Gidel, 273 

Giraud, 67, 207, 292, 309 
Goebel, 252 
Golunski, 11 2 
Goormachtigh, 2 17 
Gracian, 19 
Gobineau, 46 
Gonsolin, 284 
Gooch, 46 

Goodrich, 78, 168, 180, 188, 367 
Grf.goire, Abbe, 282 
Griffith, G., 283 
Grimm, 50 
Grodecki, 27 
Gross, Fr., 356 
Gross, Leo, 365, 376 
Grotius, 4, 19, 27, 31-33, 37, 38, 56, 71, 
82, 328 

Guggenheim, 17, 68, 168, 255, 333, 
337 

Grzybowski, K., 207 
Guttman, 297 
Gwozdz, 115 
Gzowski, 115, 116 

Habicht, 201 

Hackworth, 15, 63, 324, 374 

Hall, 11, 170 

Hambro, 78, 188, 367, 385 

Hamel, van, 201, 212 

Hammarskjold, Dag, 205, 206, 266 

Hanel, 44 

Hankey, Lord, 365 

Hapsburg, 245 

Harding of Pknshurst, 354 

Hatch, 183 

H A 'T-1IW 1 1 

Haurriou, M., 35, 36, 87, 92, 95, 292 
Hayes, 304 

Hazard,J., Ill, 113, 124 
Heffter, 56, 108, 328 
Hegel, 2, 42-45, 56 
Heilborn, 108, 328 



INDEX OF NAMES 


421 


Henry iii, 30 
Henry iv, 224, 291 
Henry vii, 26 
Herder, 289 

TliTWQ'UTr V 

Hertz, Fr., 43, 283, 290, 308 

HiCKilNS, 17 

Hill, 108, 352 
Hines, 209 

Hitler, 43, 49, 71, 102, 296, 298 
Hobbes, 40, 41, 75, 137, 328 
Hodges, 237 
Hold-Fernegk, 2 
Holland, T. E., 9, 58, 59, 252 
Holzendorf, 108 
Hope-Sgott, 157 
Hogtte, van, 218 
Hrabar, 128 

Huber, Max, 210, 211, 262, 273 
Hubert, M., 212 
Hubert, Stan., 95, 109 
Hudson, M. O., 66, 70, 184, 205, 208, 
231, 233, 236, 241,269, 270, 343-345, 
348, 353, 374,383-385 
Hunt, G., 113, 120, 124 
Hurst, 64 
Hutghins, 104 

Hyde, 15, 17, 72, 78, 183, 332, 357 


I BN Saud, 152 
Idelson, 332 
Ihering, 44 
Imbart-Latour, 275 
Ireland, G., 275 
IsHi, 354 


Jacobini, 109, 336 
Jellinek, 44, 45, 52 
Jenks, 18, 75, 255 
Jennings, 330 

Jessup, 9, 15, 40, 74, 108, 254, 266, 337, 
338, 353 
Jeze, 90, 338 
Johannet, 283, 308 
Jones, 33, 172 
Jouvenel, B. de, 31, 32 


Kaeckenbeeck, 210, 353-359 
Kaisig, 295, 296 
Kampers, 293 
Kant, 5, 42, 235 
Karbach, 241 
Karmatzukas, 335 
Karp, 107 

1CA41>Ani7V 01 

Kaufmann, Erich, 58,108,275,341,342 
Kaufmann, Wilhelm, 108, 328 
Keeton, 102, 103, 188 
Keller, 296 

Kellogg, 6, 64, 164, 203, 207, 287 


Kellor, 208 

Kelsen, 5, 6, 17, 71, 97, 108, 121, 124, 
164, 168, 172, 188, 254, 340, 344, 353, 
364, 367 

Krushchev, 151, 152 

Kjellen, 48 

King, Mackenzie, 103 

Klafkowski, 109 

Klaestad, 374 

Kleffens, van, 26 

Kluber, 57, 88, 247 

Knubben, 275 

Knudson, 164 

Kohler, 38, 47 

Kohn, Hans, 283, 309 

Koi.cz ANOVSKI, 128 

Komarnicki, Titus, 154, 156, 237, 260 

Koo, Wellington, Jr., 187 

Kopelmanas, 166, 188 

Koranyi, 26 

Koregkij, 129, 130, 147, 231 
Korff, 6 

Korovin, 109, 126, 128, 130, 131, 134, 

135, 139, 148 

Korowtcz, 2, 15, 82, 95, 99, 109, 121, 
201,229, 241,247, 270, 323, 341, 342, 
346, 353 
Kotzsch, 6 
Kozera, 112 

Kozewnikov, 109, 128, 129, 131, 132, 
139, 140 

Krabbe, 12, 90, 97, 338 
Krol, 109 

Krylov, 125, 126, 128, 129, 131, 135, 

136, 146, 364 
Kulischer, 322 
Kulski, 113, 131, 142 
Kunz, 9, 108, 216, 281, 284 

Laband, 44 
Lactancius, 18 
Ladas, 321 
Lammasch, 207 
Lange, L., 107 
Langhans, 293 
Langrod, Georges, 347, 370 
Lansing, 260, 261 

Lapradelle, a. de., 18, 207, 208, 328, 
343 

Laserson, 241 
Lasson, 2 
l^AURF NT 1 

Lauterpacht, Sir H., 2, 17, 45, 68, 81, 
167, 170, 208, 254, 333, 334, 353 
Lawrence, 1'. J., 10, 56, 57, 250, 251, 
329 

Le Fur, 4, 12, 16, 61, 87, 247, 253, 314 
315, 329 
Legnano, 20 
Leibnitz, 289 



422 


INDEX OF NAMES 


Leipprand, 46 
Lemberg, E., 290 

Lenin, HO, 111, 121, 126, 127, 134, 143 

L’Huillier, 16, 66, 108, 335, 337 

Leon, Xavier, 43 

Levin, D. B., 128, 364 

Levin, 1. D., 136, 137, 138 

Lijnden, van, Comte, 210 

Lincoln,119 

Liszt, 10, 57, 87, 108 

Litvinoff, 147 

Loder, 343 

Lodge, H. C., 107 

Loewenstf.in, 69, 142 

Lorimer, 265 

Loringiioven, Freytagh von, 270 
Louter, de, 10, 51-54, 330 
L’Oyseau, 31 
Lubimow, 128, 364 

Maccoby, 1, 249 
McCauley, 14 
McDougall, M., 337 
McFaddon, 56 
Machiavelli, 43 
McIntyre, 266 
McKinnon Wood, 332 
McNair, Lord, 78, 95, 157, 385 
Madariaga, 102 

Makowskl J., 109, 207, 275, 342, 349 

Mai.berg, de, 45 

Malkin, 146 

Mallarme, a., 20 

Mamiani, 235 

Mancini, 283, 286, 291, 308 
Mandelstam, 237 
Mangone, 107 
Manner, 341 
Mansbacii, 5 
Marek, K„ 95, 271 
Marriott, 95 
Marshall,.]., 56, 249 
Martens, F. de, 328 
Martin, A., 167, 188, 189 
Martin, Charles, 237, 254 
Marx, 90, 110, 121 
Mai'tern, 48, 284 
Maugham, Viscount, 365 
Mavromatis, 344 
Mazzini, 283, 291, 308 
Medici, Catherine de, 30 
Meillet, 291 
Meisel, 112 

Meringhac, 45, 51-53, 87 
Meulen, ter, 1, 107 
Michelet, 290 
Mill, 3 

Modzhoryan, 131 
Molina, 19 
Molotov, 140 


Mommsen, 46 
Monroe, 236 
Moore, J. B., 11 
Morei..let, 99 
Morei.li, 33(S 
Morgenstern, F., 9, 347 
Morse, Sen., 183 
Moser. 20, 35 
Mosler, 237 
Mustafa, Kf;mal, 320 
Muszkat, 123 
Myf.rs, D. P., 3, 164 

Nagorski, Z., 156 
Nansen, 321 
Napoleon, 42, 246 
Nasser, 307 
Nehru, 151, 152 
Nelson, 5 
Newsom, Earl, v 
Nezard, 20 
Niboyet, 207 
Nicolai, 49, 317 
Nielsen, F. K., 211 
Nietzsche, 46 
Noel-Bakf.r, 275 
No VICO V, 291 
Nussbaum, 1, 337 
Nys, 1, 9, 87 

Olive, L., 20 
Ompteda, 20 

Oppenhkim, 2, 17, 59, 68, 167, 252, 254, 
329, 333, 334, 353 
Orlando, 87 
Ormsby-Gork, 224 
Ostroroo, Joannes, 27 

Padelford, 188 

Pallif.ri, 2, 108, 334, 353 

Parry, Clive, 277 

Pashukanis, 109, 111 

Partsch, 293 

Peaslke, 8, 76, 120 

Perglkr, 56 

Perici.es, 120 

Philip the Fair, 26 

Phillimore, Lord, 343, 385 

Phillipson, 1, 25 

Piane, Delle, 26 

Pickard, Clarence, 23 

Pierietierskij, 128 

Fillet, 20, 61, 226, 237, 247, 250 

Pintor, 108, 275 

Plato, 4, 18, 101 

Plfss 379 

Politis, 12, 90, 98, 100, 208, 252, 340 
Polyanski, 134 
Pomponius, 19 

Potter, P., 66, 108, 183, 188, 237, 275 



INDEX OF NAMES 


423 


Pound, Roscoe, 43 
Pradier-Fodere, 57, 236, 291 
pREuss, L., 50, 183 
PROCULUS, 25 

PuFENDORF, 20, 33, 37, 41, 86, 328 
PlJYS, DU, 28 

Quadri, 74, 75, 108 

Rachel, 20 
Ralston, 207 

Ranshoven-Wertheimer, 352 
Rapisardi-Mirabelli, 249 
Rappard, 164, 311 
Ratzel, 48 
Ray. 159 
Read, 376 

Redslob, 1, 39, 47, 66, 108, 246, 255, 
256. 321, 342, 349, 350 
Rf.oi.ade, 93 
Reeves, 328 
Rrgout, 6 
Rehm, 330 
Renner, 314, 315 
Renault, 4, 9 
Reuter, Paul, 216, 218 
Richemont, de, 217 
Renan, 290-293 
Ricci-Busatti, 343 
R IVLIN, 286 
Robertson. 334, 380 
Robinson, Jacob, 241, 316 
Robinson, N., 241 
Rodgers, 3 
Rolin, 72, 73, 78 
Rolin-Jaeqijemyns, 64 
Rolland, 20, 34, 93 
Roosevelt, F. D., 193 
Roosevelt, mrs F. D., 367 
Rosenberg, 50 
Rosenne, 277 

Ross, 16, 100, 166, 188, 253 
Rostworowski, M., 109 
Rougier, 237 

Rousseau Charles, 2, 16, 100, 101, 108, 
163, 169, 256, 280, 336, 337 
Rousseau, J. J., 94 
Rundstein, 109, 172, 208, 330, 384 
Russel, Lord, 11 

St. Augustine, 18 
St. Isidore, 18 
St. Thomas Aqitinas, 19 
Salvioli, 108 

Sassoferrato, Bartolus, de, 19, 26 
Sastry, 68 
Satow, Sir E., 267 
Savigny, 35, 43 

Scelle, 4, 12, 41, 90, 91,93-95, 99, 108, 
335, 337, 340 


Schiffer, 160 
Schilling, 5 
Schindler, 208 
Schlechtman, 322 
SCHLESINGER, R., 113, 124 
Schmaus, 246 
Schmid, E., 239 
Sghmidt-Rohr, 297, 298 
Schugking, 64, 97, 108, 164, 296 
Schuman, 216, 217 

Schwarzknbkrger, 27, 66, 102, 103, 
188, 241, 334, 365 

Scott, I. B., 11, 45, 62, 91, 100, 208, 
273, 341 

Seff:riades, 321, 322, 341, 343 
Sereni, 26, 281, 283 
SiBERT, 1, 16, 68, 88, 108, 168, 256, 383 
Shepilov, 153 
Simons, A. P., 168, 180 
Simons, Wai.ter, 211 
SiRAUi), 352 
Socrates. 101 
SoHN, 105, 107, 265 
Sohn’s collection, 103-105, 147, 188, 
195, 208, 231, 341, 362, 382 

SOI.AGES, DE, 18 

ScREL, Albert, 249, 250, 291 

Sorensen, 387 

Soto J. de, 335 

Soule, 14 

SPEKDUTIT, 108 

Spett, 293, 295 
Spiropoulos, 331 
Springer, 300 
StAEL MADAME DE, 290 
Stalin, 112, 117, 1 18, 132, 133, 143, 
152, 300 303, 323 
Starke, 69 
Steiner, 356 
Stewart, R. B., v 
Stone, J., 168, 208, 353 
Story, 56 
Stouchka, 109, 111 
Stowell, 14, 237 
Strogovitch, 112 
Strupp, 13, 63, 100, 108, 275, 341 
Suarez, Francesco, 19, 34, 35, 88 
Sukiennicki, 26, 45, 98, 109 
Sulzbach, 283, 291 
Suontausta, 69 
Sui-tschoan-pao, I 
Svarlien, 334, 335 
SzLECHTER, 284 

Taracouzio, 134 
Tenekides, 341 
Textor, 20 
Thomas, Sen., 183 
Thomas-Thomas, 236 
Thucydides, 120 



424 


INDEX OF NAMES 


Todd, 18 

Ikainw, A- N., 364 
Travis, 237 
Trei'i^schke, 46 
Tkiepel, 51, 52, 341 
Truman, 323 
Twiss, '1'ravers, 246 

Ubaldis de, Baldus, 19 
Udrevitch, 113 
Ullman, W., 27 
Ulitz, 295 
Ulpianus, 19 
Unden, 212 
Urrutia, 158 

Valentine, 380, 381 
Vanderpol, 6 
Vanhusen, 295 

Vai'tel, 20, 34, 37-42, 47, 64, 71, 82, 
86, 168, 226, 249 

Verdross, 2, 17, 45, 61, 69, 171, 172, 
175, 252, 281, 330, 335, 353 
Vernon, R., 216 
Vichniak, 241 
Vico, 289 

VisHiNSKY, 109, 111, 113, 121-126, 128, 
129, 133, 137, 138, 141 

VlSSCHER, DE, 67, 68 
Viswanatha, 1 
VOLLENHOVEN, VAN, 39 
Volz, 294 
Vossler, 290 

Waldogk, 184 
Walz, 108 


Wambaugh, 284 
Wang, 64 
W'arderholt, 295 
Washington, George, 40 
Weber, 293, 294 
Wecks, 296, 297 
Wegner, 27 

Wehberg, 108, 164, 296 
Weill, 283 
^Vhearp’ 275 

W^estlake, 10, 60, 109, 247, 328 
Wheaton, 55, 56 

Wilcox, F. O., 85, 107, 182, 183, 188 
Wiley, 266 

Williams, Sir Fisher, 11, 23, 24 
Wilson, 184 

Wilson, Woodrow, 145, 207, 251, 284 
Winiarski, 109, 342, 349, 374 
Vitoria, 19, 27-31, 39, 53, 228 
Wittenberg, 208 
Wolff, Christian, 20, 34, 37, 39 
W^RiGHT, Herbert, 18 
Wright, Quincy, 65, 107,237, 332, 353, 
354, 367, 383 
Wynner, 107 

Yepes, 61, 236 
Yudin, 111, 112 

Zafrulla Khan, Sir, 374 
Zanten, van, 58 
Zdanow, 130 
ZiEKURSCH, 293 
ZiMMERN, Sir, a., 164, 241 
Zorn, 2, 44 
ZoucH, 19, 35 




wm ifiT jRWw wwft, gmwa 

lit Bahadur Shastri Matioaai Aeadamy af Administrattpa, Library 

MU8SOORIE. 

^ 5=-T^ fsnsTif^ jTRhr ?pp 11 


This book is to bo returned on the date last stamped. 



Date 

^ramrtrf 

treiTT 

Borrower's 

No. 

Date 

Borrower's 

No. 































I__ ... 














QL341.01 

ST.K 


107216 

L8SNAA 















j't . : Sr^fr.^ * 

Acc No. 

Class No._'* Book No._ 

Author.^ :;/ t ♦,. iv oro \ .ic;v. _ 

Title I?'i'0i'"O'!. iC;T<i,on. t o Irilfi'i'r't''* — 

34 - 1*0 \ 

K LIBRARY f ^ ^ ^ 

LAL BAHADUR 8HA8TRI 

National Academy of Administration 

MU8SOORIE 


Aee0ssiott JVo. {■QiW5l0 '~ 

t. Books aro Issood for 15 days only but 
mBV bavo to bo roeallod oariior If uroon* 
tly roqulrod. 

2. An ovor^tto ebarso of fs False par day 
par votamo will bo ebarpod. 

9, Books may bo ronowod on raquast, at 
tbs dIsoioUon of Uio Librarian. 

4. Pariodldi^, Raro and Ra^neo books 
nmy^^iibt bo Issusd and may bo eon> 
suitsa drily In tbs Library. 

S^ Books lostf dafsesd or Inimod in any 
svay siHdi bavo to bo roplactod or Hs 
dOttbls prim sbon bo paid by tho 



5TFr TTssm 

L.B.S. National Academy of Administration 
MUSSbORIE 

LIBRARY 





Congress Ministries at Work 

(1946 April—1947 April) 


Price Rb. 2 



Congress Hconomic d?* Political Studies Series 

1. Cottage Industry in Indian Economy. 

Shortly to be published ^ 

2 . Village Republic. 

3 . Congress and Labour. 

Co-operation. 


PRINTED BY J. K. SH^^RMA AT THE ALLAHABAD LAW JOURNAL PRESS 
ALLAHABAD AND PUBLISHED BY SHANKARRAO DEO, GENERAL 
SECRETARY, A. I. C. C,, SWARAJ BHAWAN, ALI-AHABAD 


CONTENTS 


Pagk 

Preface .. .. .. .. .. .. V 

Introduction .. .. .. .. .. IX 

Chapter I 

Restoration of Civil liberties .. .. .. i 

Chapter II 

Supplies of Essential Commodities .. .. 4 

Food .. .. .. .. . . .. 4 

Cloth .. .. .. .. .. . . 9 

Chapter III 

Agriculture .. .. .. .. .. 15 

Irrigation .. .. .. .. .. 21 

Research .. .... .. .. .. 24 

Forests .. .. .. .. .. .. 26 

Animal Husbandry .. .. .. 27 

Chapter IV 

Agrarian Reforms .. .. .. .. 32 

Chapter V 

Co-operation .. . .. 38 

Chapter VI 

Industry .. .. .. .. .. .. 41 

Chapter VH 

Power Projects ,. .. .. .. .. 55 











IV 


Chapter VIII Page 

Communications .. .. .. .. 58 

Chapter IX 

Welfare of Labour & other employees .. 62 

Chapter X 

Education .. .. .. .. .. <S8 

Compulsor\^ Primary Education .. .. 69 

Basic Education .. .. .. .. 73 

Liquidation of Mass Illiteracy . . .. 77 

Secondary and Higher Education . . .. 8t 

Chapter XI 

Health and Hygiene .. .. .. .. 88 

Chapter XII 

Social Reforms .. .. .. .. .. 97 


Uplift of the Harijans and other Backward 
Classes .. .. .. .. .. 97 

Chapter XIII 

Prohibition .. .. .. .. .. 103 

Chapter XIV 

Administrative Reforms .. .. .. 107* 

Local Self Government & Gaon Hukumat .. 107 

General Administration .. .. .. 109 

Allotments on Nation Building Subjects in 
1947-48 Provincial Estimates of Congress 
Ministries .. .. .. .. .. in 







PREFACE 


For the information of the public, it has been found 
necessary by the A. I. C. C. Office to bring out this 
brochure, reviewing the activities of the Congress 
Alinistries in the various Provinces, since the resump¬ 
tion of office in April, 1946. This review has been made 
by Mr. K. Mitra of the Economics and Political Research 
Department of the A. I. C. C. Office and is based upon 
authoritative reports received at our own request from 
the Publicity Department of the various Congress Gov¬ 
ernments. In the following pages Mr. Mitra has en¬ 
deavoured to place before the public only a bird’s eye- 
view of the various important legislative and adminis¬ 
trative measures which the Congress Governments have 
either adopted or which are under their active considera¬ 
tion with a view to implement the pledges made in the 
Election Manifesto and to meet the critical situation 
which the country is facing to-day. A careful perusal of 
the pages of this brochure will, I hope, convince the 
unprejudiced reader that the achievements of the Con¬ 
gress Ministries within such a short period of less than 
one year have not been inconsiderable and if he will 
compare dispassionately the gravity of the economic 
and political situation, then prevailing, with the improve¬ 
ments effected during these 12 months, he will, I am 
confident, have a better and more intelligent appreciation 
of the nature and extent of such achievements. In the 
introductory chapter Mr. Mitra has explained the cir¬ 
cumstances which prevailed at the time of assumption 
of office and he has described the critical situation 
which the country was faced with, as a result of nearly 
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•seven years of Adviser’s autocratic regime and of the 
various repressive laws directed against the civil liber¬ 
ties of the people. Moreover, the country was also 
then faced with a mf)st critical food situation and with 
an administration which had become corrupt due to the 
unrestricted powers it enjoyed in the matter of controls 
of essential commodities without any check of public 
opinion or any consideration of public interest or con¬ 
venience. That some of the hardships consequent upon 
the retention of control are still weighing heavily upon 
the people is a matter of grave concern to the Congress 
Governments and every effort is being made to reduce 
these hardships by gradual removal of controls and if 
their retention for the time being is considered absolutely 
essential, to have them administered efficiently and equit¬ 
ably. Much of the criticism levelled against the Congress 
Governments is based upon insufficient knowledge, 
about the efforts that these Governmets are making 
to rehabilitate the economic life of the people, which 
had been terribly upset by the exigencies of war and by 
the callousness of the Advisers’ regime in neglecting 
to look after the needs of the civil population. This 
brochure, it is earnestly hoped, will help to dispel any 
such misgivings in the mind of the reader. It will also 
help him to appreciate in proper perspective the signi¬ 
ficance of the measures which the Congress Govts, are 
adopting to reconstruct the economic, social and cultural 
life of the people in accordance with the fundamental 
principles, so clearly enunciated in the Election Manifesto 
of the Congress. 

But for the bold decision the Congress took in 1946 
in accepting the responsibilities of office and the determi¬ 
nation with which it has, in spite of all difficulties, per¬ 
severed to ease the situation, the reader well may guess, 
what the consequences would have been. 

Many important and far-reaching political changes 



have taken place during the last iz months and stiU 
more revolutionary political and constitutional changes 
are impending whicli will demand constant and anxious 
attention of the Provincial Governments. The country 
is passing through critical period in her fateful history 
and the revolutionary situation which is developing 
consequent upon the final transfer of power from British 
to Indian hands can only be successfully and advanta¬ 
geously faced, if the people rally round the Congress. 

The country is fortunate, in having, during this 
critical period, popular governments in the provinces 
which must be fully supported in the maintenance of law 
and order and in the adoption of such measures which 
the exigencies of the situation may demand. 

If this brochure helps the reader to a better under¬ 
standing of the objectives, the Congress stands for, and 
to inspire in him the confidence about the ability of the 
Congress to guide the country through these critical 
times and to shoulder still heavier responsibility of 
office, which the transfer of power to Indian hands 
would entail, the following few pages will not have been 
written in vain. 

Jugal Kishore 



INTRODUCTION 


The ban imposed on the All India ^ongress Com¬ 
mittee in August 1942 having been removed by the 
Government in the month of August, 1945, a meeting 
of the Committee was held after 3 years in the month 
of September, 1943 in Bombay to consider the political 
situation. Amongst the many resolutions passed at 
this meeting there was one on the new proposals of 
the British Government and the elections to the legis¬ 
latures. As the passing of this resolution led to the 
renewed activities in the parliamentary field, and even¬ 
tually to the assumption of the office by* the Congress 
Ministries, it would be appropriate to quote that portion 
of the resolution which deals with the decision to contest 
the elections. The resolution itself indicates the diffi¬ 
culties which the Congress had to face in contesting 
the elections but it was determined to fight the elections. 

“The announcement that general elections will be 
held for the Central and Provincial AssembUes has been 
made in a manner and in circumstances which arouse 
suspicion. The sudden dissolution of the legislatures 
in some provinces has emphasised the hostility of the 
present governmental authorities to even the possibility 
of popular government in the meantime, and is totally 
indefensible.” 

“Further, free and fair elections are hardly possible 
when several organisations, like the Congress Socialist 
Party, the Forward Bloc and Kisan organisations are still 
under ban, when thousands are £till held in detention 
without trial, or are undergoing sentences of imprison¬ 
ment in connection with political activities; when in many 
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places public meetings cannot be held without previous 
permission of the authorities; and when many persons 
are labouring under disqualifications arising out of their 
conviction for political offences.” 

“It has become notorious that the present Govern¬ 
ment in India is responsible for the widespread corrup¬ 
tion that premils in the country, for the gross mis¬ 
management of the food and cloth problem, and for the 
supreme tragedy of the Bengal famine. Yet it is dec¬ 
lared that, pending elections and for many months at 
least, this incompetent and corrupt administration 
shall continue its misrule. The proposals of the 
British Government, become, in this context, still more 
significant indications of their desire to hold on to power 
in India as long as they possibly can and with all the 
means and methods at their disposal.” 

• “In spite' of the handicaps that the Congress will 
labour under, as related above, and in order to demons¬ 
trate the will of the people, especially on the issue of 
the immediate transfer of power, the A. I. C. C. resolves 
that the forthcoming elections be contested, and directs 
the Working Committee to take all necessary steps in 
this behalf. The Committee is confident not only that 
the people will respond to the call of the Congress on 
this vital and urgent issue, but will also, with the added 
strength and assurance that the past years have given 
them, carry the struggle for the independence of India 
to a successful issue in the near future.” 

The A. I. C. C. also authorised the Working Com¬ 
mittee to issue an election manifesto to enable the public 
and the electorate to know what the Congress stands 
for. The following quotation from the Election Mani¬ 
festo will give the reader an idea of the pledges the 
Congress made to enable him to judge as to what extent 
the Congress Ministries have implemented their pledges: 

“The Congress has stood,” it said, “for equal 
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rights and opportunities for every citizen of India, man 
or woman. It has stood for the unity of all communities 
and religious groups and for tolerance and good-will 
lictween them. It has stood for the freedom of each 
group and territorial area within the nation to develop 
its own life and culture within the larger frame work.” 

“It has stood for the rights of all those who suffer 
from social tyranny and injustice and for the removal 
from them of all barriers of inequality.” “The Congress 
has envisaged a free democratic state with the funda¬ 
mental rights and liberties of all its citizens guaranteed 
in the constitution. The constitution, in its view, should 
be a federal one with autonomy for its constituent units, 
and its legislative organs elected under universal adult 
franchise.” The iVlanifcsto stated the Fundamental 
Rights which the Constitution should provide for. 
There was also a definite programme of revitalising 
the economic life of the country completely exhausted 
by 200 years’ imperialist exploitations and relief for the 
peasant and the worker. 

Though the Congressmen themselves had no mis¬ 
givings about the results of the elections, the sweeping 
success of the Congress in the elefctions was beyond the 
expectations even of the optimist and unmistakably 
demonstrated the increasing hold the Congress had on 
the pulj)lic mind. The Government and the reactionary 
groups must have been terribly disillusioned by these 
sweeping successes as they imagined that six years 
of unexampled repression had disintegrated and demo¬ 
ralised the Congress and inspired fear in the public 
mind against supporting the Congress. 

In the Provincial Assembly Elections out of 1585 
seats the Congress captured 923 of which 303 were 
uncontested. The total votes polled were more than 
19 milUon. Out of 151 seats reserved for the scheduled 
castes the Congress Scheduled Caste candidates won 36 



seats unopposed, and 105 seats contested with 2182.2 
thousand votes. Election results fully proved the 
unrepresentative character of the Scheduled Castes 
Federation of Dr. Ambedkar. It could get only two 
seats with a fourth of the votes polled by the Congress 
Scheduled Caste candidates. Among the Muslim 
voters, while the League polled 4.5 million, the Non- 
League parties polled 1.5 million. This at once de¬ 
monstrated the weakness of the claim of the Muslim 
League to be regarded as the sole political organisation 
of the Muslims. What W'as still worse for the Muslim 
League, in the North West Frontier Province while 
Congress Muslim candidates returned to the Legislature 
were 19, the number of successful League nominees was 
only 17. This was an effective reply to Mr. Jinnah’s 
theory of two nations and Pakistan. 

Though at the time when the decision to contest the 
elections was made by the A. I, C. C. it was not originally 
contemplated that the Congress would accept office, 
but the march of events after the elections left no alter¬ 
native to the Congress except to shoulder the responsi¬ 
bilities of office in the provinces when they had the 
absolute majority. 

The deteriorating food situation threatened a famine 
on an all India scale unless it was checked by mobilising 
public opinion in favour of austerity measures ^nd by 
inducing the producers to release their stocks of grain. 
The advisers* regime which had lost the confidence of 
the people ■either in their intention to check corruption 
and black marketeering or in their ability to avert famine, 
could not meet the situation unless it was replaced by a 
popular government. The events that followed the 
assumption of office justified the faith of the public 
and the famine was averted. The Congress Premiers 
assured the people that not a single individual would be 
allowed to starve for want of food and have creditably 



succeeded in carrying out their assurance. Moreover, 
the political situation was also undergoing a change for 
the better. The announcement by the British Govern¬ 
ment of their decision to send a Cabinet mission to India 
to enter into fresh negotiations with the representatives 
of the people was couched in such a language that it 
became almost impossible for the Congress to reject 
it outright. Consequently the Congress ,was left with 
no other alternative except to accept office and to carry on 
the administration till it was found impossible to extend 
their co-operation to the British Government in the 
administration of the country. Events have so far 
justified the wisdom of the Congress in the steps it had 
taken either in forming an Interim Government or in 
carrying on the Provincial Administration. 

I'hc Congress Ministries took office at a time when 
conditions were admittedly abnormal. It was not a 
question of merely picking up the threads which were 
suddenly broken in 1939 after a brief spell of office 
for a little over z years. Much water had flowed down 
the bridge since. And 1946 was not 1939. A prolonged 
global war had left scars on almost all the sectors of 
nation’s life. While on the one hand the economic struc¬ 
ture had almost wholly collapsed, the rigours of an ir¬ 
responsible administration had brought about a feeling 
of intense exasperation and frustration among the people. 
The average man looked forward to a period of freedom 
from not only wants but also from restraints. 

It has to be realised that a brief period of a year is 
all too short to bring about a millennium specially in 
the economic field. The problems in this sphere are all 
intricate and not unoften of a global character. Econo¬ 
mic progress has to be planned. Planning requires 
thought and discussion. TTie year that has dosed has 
necessarily been a year of planning. Considerable 
time has been given to finding ways and means, drafting 
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and introducing legislations and setting up the machi¬ 
nery to implement them. The efforts of the Ministries 
have been hampered times without number by communal 
strifes and the persistence of a heightened type of cor¬ 
ruption, a legacy of war-time inflated business and bu¬ 
reaucratic regime. Besides, the slow moving adminis¬ 
tration and service personnel could hardly keep pace 
with the dynamics of popular government. 

Still, as the following pages will show in detail, 
there has been a change in the atmosphere. Immediately 
on assuming office the Ministries restored civil liberties 
and tried successively to remove the barriers which 
impeded the free flow of normal pplitical life. The 
Ministries have eased the hood Situation by a successful 
drive for procurement and increased production and 
by checking corruption and black-marketeering. As 
agricultural efficiency depends on a sound land tenure, 
effective steps have been taken to remove the inter¬ 
mediaries between the tiller of the soil and the State 
and to introduce suitable tenancy legislation. Agricul¬ 
tural Departments have been reshuffled and irrigation 
policies have been re-oriented. Distribution of agri¬ 
cultural loans, seeds and manures have been popularised 
—^there has been a drive for resuscitating the dying 
village industries and crafts with a view to relieve the 
pressure on land and to raise the standard of living. To 
aid the industries, big and small, efforts are being made 
to generate cheap electricity through hydro-electric 
plants. Possibilities are being explored to make the 
villages self-sufficient in the matter of cloth by stimulating 
the hand spinning and handloom weaving. Each 
of the Ministries is pursuing with a crusading spirit 
the programme of liquidating illiteracy, drunkenness, 
untouchability and exploitation either in fields or 
factories. Producer-cum-consumer co-operatives are 
being developed to eliminate the middleman. Last but 
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not the least, autonomous village administrative units 
are "being built up, because the independence of^ the 
individual’s personality and judgment demands decentra¬ 
lisation empower both political and economic. 




CHAPTER I 


RESTOR^VnON OF CIVIL LIBERTIES 

“The Congress has envisaged a free democratic 

State with the fundamental rights and liberties of 

all its citi2ens guaranteed in the Constitution.” 

— Congress'}llection Manifesto 1945 Dec. 

Elected on this supreme pledge of democracy and 
liberty the first act of the Congress ministries was to set 
free the patriots from behind the prison bars, and to 
remove the barriers impeding the free flow of normal 
political life. A ministn- of Congressmen, who had 
themselves been in the fore-front of die struggle for 
freedom, was ill at ease so long as it could not redress 
the wrongs done by the bureaucracy during 1942 
Movement. 

Thousands of political prisoners were released. 
Detenus under restriction and detention orders were 
set free. Externment orders were cancelled. Warrants 
of arrests of absconders were withdrawn and sur¬ 
veillance on politicals was stopped. 

The Government' of U. P. prevailed upon the 
Central Government to release Sri Jai Prakash Narayan 
and Dr. Lohia who were in Agra Fort. 

The very day the Bihar Ministry’- was formed the 
orders of release of Shri Jaglal Choudhari, who was under¬ 
going a long -term imprisonment, were passed and he was 
taken in as a member of the Cabinet the verj' next day. 

All existing bans on political organisations were 
lifted. The Ministries ordered the refund of securities 
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demanded of and deposited by the Press. Orders in 
respect of some books and publications proscribed for 
political reasons were cancelled and films declared un¬ 
certified due to their political background were released 
from restrictions. In Bihar securities were refunded 
to the Search-Light, the Rashtravani and the Yogi. In 
Bombay six newspapers and 20 printing presses benefited 
under such orders. The Govt, of Bombay lifted the ban 
on 61 books. 

During the 1942 Movement the Advisers’ Govern¬ 
ments had imposed large sums of collective fines in 
many districts in the provinces. The Congress Minis¬ 
tries passed orders for the wholesale refund of those 
fines. While in other provinces the fines would be 
refunded to persons from whom they were realised, in 
U. P. the Government decided to distribute the money 
allotted for the purpose in the Budget, to be utilised for 
tlie welfare of the public in accordance with the wishes 
of the people themselves. 

The Ministries also took up the question of com¬ 
pensating those who suffered due to the action of the 
Police or the Military during the 1942 Movement. 
The compensation includes cases of loss on account 
of confiscation of property, occupation of and damage 
to property. I’he Governments decided to restore 
lands and houses which were sold and to reinstate 
tenants ejected from their houses for taking part in *42 
Movement. In Bihar the Ministry decided to compen¬ 
sate the dependants of persons who were killed. The 
District officers are required also to give particulars of 
those persons who did not die but sufered physical or 
mental pain as a result of police or military firing. 

In U. P. Government servants who were dismissed 
during the *42 Movement were reinstated. The Govern¬ 
ments of Bombay and C. P. and Berar have decided to 
reinstate all Government servants who resigned or were 
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dismissed on grounds of participation in the Movement, 
in the posts they held at the time of their resignation 
or dismissal. The C. P. and Bcrat Government have 
decided to employ and resettle the persf)nncl of the 
Indian National Army and reviewed the question 
of restoration of grants to private institutif)ns in con¬ 
nection with political movement. In Madras hitherto 
persons convicted of pohtical offences or detained under 
the Defence of India Rules could not be entertained in 
the service of local Boards or Municipal Councils. The 
Ministry has now removed this disability. A similar 
disability existed in the case of lawyers also. To do 
away with such a bar a private bill has been introduced 
in the Central Assembly. But to give immediate relief 
to disqualified persons, the Government of Madras 
propose to proceed with Provincial legislation as a tem¬ 
porary measure until it is superseded by Central legis- 
iation. 

It must, however, be noted that while the Congress 
ministries treated witli the utmost sympathy the cases 
of those who acted xxnder a genuine motive of service 
to the country, they made it clear that the most stringent 
action would be taken against any infringements of 
law and acts of violence, whether the offenders called 
themselves pohtical workers or not and whatever the 
ostensible motive of the offence might be. This was 
indicated very clearly in the handling of the Satara 
troubles by the GovernmeiV^ of Bombay. 



CHAPTER II 

SlIPl^LIES OF ESSENTIAL COMMODITIES 
Food 

The M inistries assumed oflicc in the midst of a food 
crisis. India was facing an overall deficit of about 3 
million tons. There was a crop failure of an unprece¬ 
dented magnitude. For a long time India was depend¬ 
ent on foreign imports of food-grains—^India’s prewar 
imports in this respect amounting to i. 5 million tons. 
But due to unsettled conditions specially in Burma and 
East x\siatic countries India was not getting the normal 
supply of food-grains from these countries. Besides, 
the Grow More Food Campaign under the bureaucratic 
administration during the war years failed to rouse 
sufficient popular enthusiasm. While substantial sums 
were spent for propaganda there was not much per¬ 
ceptible change in the acreage and yield in the production 
of food-grains or shifting of land from cash crops to 
food crops. Early in February a Food Delegation had 
been sent to the U. K. and the U. S. A. to plead India’s 
case for import of ccreajs before the London Food 
Council and the Combined Food Board, and in the middle 
of February the basic cereal ration had been reduced 
from i6 to 12 02s. per day and the supplementary ration 
from 8 to 4 ozs. per day. People were anxiously 
waiting for an assurance of supplies from the Combined 
Food Board. 

A vague apprehension of famine and starvation was 
gradually developing. And there was a sense of help- 
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Icssness among tlie masses in the face of utterly corrupt 
officials and unsympathetic administration. 

Taking over in this back-ground the p<.)pular 
ministries, however, did not hesitate to announce their 
determination that none should starve, be he a villager 
or townsman, for want of adequate provision in the 
Government stocks. This announcement was essential 
as a timely check to progressive demoralisation and loss 
of confidence. 

One of the chief difficulties in the efficient adminis¬ 
tration of control measures was the absence t)f relial^lc 
data of the actual production and consumption of‘food- 
grains. To obviate this the Bihar Ministp; arranged 
for a sample survey of the villages of the Province. 

To meet the alarming food situation the ministries 
generally took the following measures: 

(1) 'I’o intensify the efforts tr) mobilise local resources 
and in case of deficit provinces to press for im¬ 
ports from outside; 

(2) to adopt austerity measures so as to avoid waste¬ 
ful coiisuinption of food; 

(3) to consolidate by enlisting popular support, and, 
where necessary, to extend arrangements for 
distribution of food-grains; 

(4) to bring food within the reach of all, particularly 
in the scarcity tract, and to take precautionary 
measures to protect the vulnerable groups; 

(5) to increase production by rehabilitating “Grow 
More Food” Campaign. 

The popular ministries launched vigorous drives to 
mobilise local resources by holding Food Conferences 
and mass rallies. The Governments of Bihar and C. P. 
and Berar introduced the scheme of compulsory levy. 
In Bihar Monopoly procurement schemes were tried in 
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selected areas. 'I'he Govcrinnent of Bombay announced 
that “every persetn in the Province who has surplus 
grain should put it into the common stock” and that the 
Government would regard “any activity which attempts 
to obstruct the purchase of surplus for the common 
stock this year” as anti-social in the highest degree. 
To give the necessary incentive to the producer to part 
with the maximum quantity possible the Government 
of Madras put successfully into operation 3 bonus 
schemes. According to the schemes tke producers 
were given bonuses according to a scheduled rate for 
the grains they surrendered. The effect was remarkable 
and the stock position increased considerably. 

It is really a matter to be congratulated that in this 
country-wide atmosphere of scarcity, the Congress Minis¬ 
try in Assam was able to send large quantities of rice 
and paddy to Madras and Bengal without allowing the 
internal situation to deteriorate in any way. It was a 
great call and Assam responded in a splendid manner. 
It was all the more creditable particularly because there 
were some scarcity areas within the province. The 
Governments of the Central Province* and Orissa came 
to timely rescue of the deficit province of Madras. 

But mere control over supplies would be of little 
avail unless control over distribution was consolidated 
and extended. This involves on the one hand streng¬ 
thening distribution arrangements particularly in the 
scarcity tract and, on the other, formal or informal 
rationing of additional commodities with a view to 
regulating offtake or stabilising prices. 

Prior to the advent of the popular ministry, in 
Madras rationing on a statutory basis was enforced in all 
municipal towns and their suburban areas as also in a 
few non-municipal towns and in the Malabar district. 
By the end of September ''46 rationing on non-statutory 
basis was made province-wide. In Bombay more towns 
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were placed under statutory rationing and the number 
of Rural Distribution centres increased to 3880. In 
Bihar projects for expansion of rationing to all big 
towns were actively considered and instructions were 
issued to local officers to introduce some sort of partial 
rationing in deficit rural areas like Satan, Hajipur Pala- 
man etc. In U. P. a scheme of partial rationing was 
introduced which allowed the citizens of a town to exer¬ 
cise their option in the matter of coming under rationing. 

In a period of scarcity, it is necessary to avoid as far 
as possible wasteful consumption of food. With that 
object in view the Government of Bombay issued 
an order in May 1946 prohibiting distribution of eatables 
to 25 or more persons throughout the Province and the 
order was strictly enforced. By another order in the 
same month the. number of courses to be served by es¬ 
tablishments throughout the province were reduced 
from three to two. 

The ministries also felt that purely official distri¬ 
bution, however well intentioned, could not get the 
amount of public support necessary for efficient distri¬ 
bution of commodities which was the only way to make 
up the shortage in supply. Besides, the people were 
expecting more of the essential commodities as 
the war had long been over and during war years 
they had been fondly hoping for better state of things 
after the war. Persistent short supply created resent¬ 
ment in their minds and resulted in irresponsible and 
bitter criticism. With a view to disabuse the public 
mind and to lay all the cards before them so that they 
might realise the inevitability of shortage and conse¬ 
quent rationing, in almost all the provinces, village, taluk 
and district advisory committees were formed with 
popular members. 

With a view to minimising the hardship, particularly 
to the poorer section of the community, the Govern- 
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mcnt of Bombay adc-pfcd a scheme for subsidised food 
grains to he supplied to the scarcity districts at a rate 
approximating to that at which locally procured grain 
would have been sold in a normal year. This scheme 
is expected to cost the Government nearly Rs. 8o lakhs 
during the current year. Heavy subsidies estimated at 
Rs. 330 lakhs were paid by the Government of Madras 
to make the imported food-stuffs available to the public 
at reasonable prices. 

The Government of Bombay adopted a scheme for 
distribution of milk to the \Tilnerabic groups, i.e., ex¬ 
pectant and nursing mothers, children up to the age 
of 14 and sick persons, in the urban and rural areas of 
the scarcity tract. Under the scheme, milk reconsti¬ 
tuted from separated milk powder was distributed in 
12 selected rationing towns and milk reconstituted from 
full cream milk powder was distributed at more than 
850 centres in the rural areas of the severe scarcity dis¬ 
tricts. The distribution was free of charge and the quan¬ 
tity of reconstituted milk given to each person was ^ 
seer per day. 

A similar scheme of free distribution of milk among 
the children reading in elementary scliools in the 
scarcity areas was sanctioned by the Government of 
Madras. 

In Bombay Vitamin A and D tablets specially pre¬ 
pared at Haff-Kine Institute and multi-vitamin tablets 
imported from the U. S. A. were also distributed free to 
children upto the age of 12 and expectant and nursing 
mothers in all the scarcity areas. 

In the face of widespread food-shortage the minis¬ 
tries felt the need of popularising unfamiliar food-stufis 
among the people, and instructing them to utilise 
supplementary food. In Madras a special staff was 
appointed to tour extensively in the province to give 
demonstration in the actual preparation of various 
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tasty dishes from unfamiliar stuffs as mai:^c and sweet 
potatoes etc.— 

To increase the supply of food-stulfs each of die 
provinces carried on an intensive campaign of Grow 
More Food. We. should discuss this aspect of the Minis¬ 
tries’ work and achievement under Agriculture. 

Cloth 

While the Ministries were trying to ease the food 
situation, their attention and energy had to be diverted to 
relieve the distress caused by shortage of cloth. During 
the war a part of the countr}'’s textile plant was recondi¬ 
tioned for supplying the military requirements. That 
created a big drop in tlie supply of civilian needs. This 
created a volume of pent up demand. To get food from 
eastern countries a few hundred million yards of textile 
had to be exported. Production also suffered because 
of strikes and communal troubles. The transport bottle¬ 
necks and shortage of fuel supply were further causes of 
fall in textile production. In fact the difficulty created by 
scarcity of cloth was as acute as that due to food deficit. 

Before the advent of the popular ministries rural 
areas were the worst sufferers in the distribution of con¬ 
trolled commodities, specially in the matter of cloth. 
Complaints from them could not reach the Government 
as easily as those from urban areas. Even when they 
reached,, the remedy could not be equally effective. 
Rural areas did not get a fair share of controlled com¬ 
modities and where a fair share was allotted it never 
reached the villages. Whatever went to the rural areas 
was again not distributed fairly among all sections of 
the population. There was no workable arrangement 
for issue of special permits in rural areas unlike those 
in urban areas. To remove maldistribution, a detailed 
procedure for allotment and distribution of quotas as 
between urban and rural areas was laid down. 
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In U. P. the Government put the urban and rural 
population on the same level as regards the cloth quota, 
and provided the province receives its supply in full, 
everyone will be assured a quota of ii yards per 
annum. 

In view of the yarn shortage a scheme for distribu¬ 
tion of yarn to the weavers through co-operative socie¬ 
ties at cheaper rates was put through. 

In Bihar also the urban quota of cloth was equalised 
with that of rural areas so as to release more cloth 
for the rural areas than had hitherto been possible. The 
distribution of yarn and cloth was reorganised reducing 
the quantity diverted for special permits and standardis¬ 
ing the method of issuing special permits and the quantity 
to be issued and releasing more cloth for general supply 
to the consumers. The imperative need of forming 
elected panchayats in every village which will assist in 
and supervise the distribution of cloth and other essen¬ 
tial commodities on an equitable basis became mani¬ 
fest. Such panchayats arc multiplying in number and 
this silent revolution now taking place in the country¬ 
side through the net work of village organisations will 
soon reflect itself not only in the more equitable distri¬ 
bution of essential commodities but also in giving the 
masses the necessary training in autonomy to manage 
their own affairs. 

Government have under consideration the en¬ 
couragement of multi-purpose co-operative societies 
which will function both as dealers and representatives 
of consumers. 

The method of Co-operative distribution of con¬ 
trolled cloth and yam is being strengthened in Orissa. 
The Utkal Co-operative Cloth and Yami Syndicate 
which is a Co-operative body had been formed to act 
as the sole provincial importer of cloth. The cloth 
imported by the Syndicate used to be distributed to 
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difFerent districts through the agency of its member 
wholesalers. Steps have now been taken to eliminate 
the member-wholesaler as an unnecessary link in the 
structure of distribution. Co-operatiye societies of 
dealers arc being formed in each sub-division to receive 
their supplies direct from the Syndicate. These Co¬ 
operative societies of retail dealers arc already func¬ 
tioning in some sub-divisions. 

The channel of distribution of yarn from the pro¬ 
ducing mills to the whole-sale importer, from the whole¬ 
saler to the retailer and from the retailer to the consum¬ 
ing weaver has been decided to be put under-Co-opera- 
rive societies. I’he whole-sale importer is a Co-operative 
Society for importing textiles as well as yarn. Weavers’ 
Co-operative societies have been formed in rural areas 
at the rate of one for every 300 looms. The weaver 
derives his quota of yarn through the co-operative society 
which gets yarn from the sub-divisional yarn Co-opera¬ 
tive society which again gets it direct from the tJtkal 
Cloth and Yarn Syndicates. A tendency was marked 
of weavers to smuggling their )’arn out to border dis¬ 
tricts and States instead of turning it to cloth as smuggl¬ 
ing was obviously more lucrative. To check this 
practice, the weaver has now to turn his yarn into cloth 
and produce it before a member of the Union Committee 
for a certificate that the yarn issued to him has actually 
been turned into cloth. It is only after production of 
this Certificate that the weaver is entitled to his next 
quota of yarn. This scheme precludes the misuse of 
yarn. It also ultimately aims at the fixation of price 
of handloom cloth, which was exempted from price 
fixation by Government of India and was selling at an 
exorbitant rate. Now the Government of India have 
delegated powers to provincial Governments to control 
the price of handloom cloth. The Orissa Government 
have already taken steps to standardise production of 
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handloom doth and to tix its price. In Bombay also 
die Government had had to tackle tl le prolilcm of hand- 
loom and power-loom cloth, yarn and ready-made cloth¬ 
ing so as to have the maximum quantity of doth available 
for distribution in the province. With that object 
in view, a scheme has been worked out for price fixing 
for the production of powerlooms having four or less 
looms and for all handloom cloth. i\s regards yarn, 
a complete census of all handlooras, powerlooms, hosier}?’ 
and other machines is in progress. In Februart' ’47, 
a system of licensing ready-made cloth merchants was 
introduced in order to control their manufiicture and to 
check malpractices. 

To supplement the meagre quota of ckith received 
in the provinces the Governments adopted different 
schemes. The Government of C. P. and Bcrar arranged 
for the purchase of 9 lakh yds. of mill cloth and zl 
lakhs ready-made garments from Disposals Directo¬ 
rate valued at Rs. 15 lakhs. The Government of Bihar 
decided to encourage through the All India Spinners’ 
Association the production of handspun and handwoven 
cloth. Certain special facilities have been offered by the 
Government for the purchase of handspun yarn from 
the spinners and their conversion into cloth. To make 
up for the shortage the Government of Madras adopted 
the Khadi Scheme. The scheme had two aspects— 
intensive and extensive. The extensive part will be 
tried for the present in' seven selected areas where free 
instructions in hand-spinning and hand-weaving are 
to be organised. Self-spinners will also be instructed. 
Institutions working for the spread of Khadi will be 
assisted in the shape of local manufacture of charkhas 
and implements. The intensive part of the scheme aims 
at bringing about self-sufficiency in Khadi and for the 
present will be tried in 27 firkas selected for rural devel¬ 
opment where Khadi ideal is extremely popular. 



One of the important diargcs against cloth control 
is that production does not pander to popular taste. 
To meet the complaints regarding unusable varieties, 
the Government made arrangements in November *46 
with nine Mills in the Central and Southern Divisions 
of this Province to eliminate production of unsuitable 
varieties of cloth and to switch on to more suitable varie¬ 
ties for wearing apparel. Similar efforts are being made 
with the mills in Bombay and j\hmedabad. 

Other essential cf)mmoditics which were in short 
supply were also put on the ration list. Statutory ration¬ 
ing of sugar was introduced in the provinces. In some 
provinces Gur and JChandsari were placed* under control¬ 
led consumption. Before the decontrolling of edible oils 
by the order of the Central Government there was an acute 
shortage of mustard oil in Assam and after strenuous 
attempts the Provincial Supply Department could 
persuade the Government of U. P. to release 3700 mds. 
of mustard oil. In most of the provinces extra supplies 
of Kerosene oil released by the Government of India 
were diverted almost wholly to the country-side. 

There was a phenomenal growth of corruption 
among officials during the war years. The flow of 
money was free and Government servants fell easy preys 
to temptation. Bribery and corruption were the wheels 
on which blackmarketcering, hoarding and smuggling 
proceeded unchecked. The popular ministries took 
prompt steps to eradicate the evil and to prepare the 
fundamental basis for successful operation of a control¬ 
led economy. In U. P. a full-fledged department under 
the control of a D. I. G. of Police assisted by 3 superin¬ 
tendents of Police, 6 Deputy Superintendents of Police 
and suitable number of Inspectors etc. was brought into 
being. The Department is required to investigate all 
cases of corruption referred to it by the heads of depart¬ 
ments. In Bombay three Anti-corruption Units were 
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established—one each in Gujrat, the Deccan and the 
Karnatak. Bombay city has a separate unit and all 
units are functioning under the direct guidance of the 
Home Minister. In Madras a special C. 1 . D. staff has 
been sanctioned to detect cases of corruption and black- 
marketeering. Care has also been taken for the vigilant 
supervision of subordinate staff in posts in which the 
temptations are too great. The importance which the 
Ministry attach to the question of rooting out corruption 
in the Government Departments can be gauged from the 
fact that it is proposed to appoint a committee witli 
a chairman of the status of a fligh Court Judge to advise 
the Government on the steps to be taken to that end. 
The Governments have also taken steps to mobilise 
public opinion against this evil. In U. P. Anti-corrup¬ 
tion committees have been set up in each district. In 
C. P. and Berar the work is being earned on with the 
joint efforts of the Anti-corruption Section in the 
Police Department and an Anti-corruption Advisory 
Committee. The drive of the popular ministries 
against corruption is not merely a paper propaganda. 
In Orissa during the last year more than 500 cases were 
detected, the majority ending in conviction. With the 
growing public co-operation the anti-corruption drive 
would gather momentum and place the administration 
of Civil Supply on an even keel. 

During the last year the country passed through one 
of the worst years of scarcity. It was apprehended that 
a devastating famine would visit large areas of the coun¬ 
try, particularly in the South. Through strenuous 
efforts of the ministries and unstinted support of the 
people the country passed through the crisis without any 
loss of life. There was acute shortage in other spheres 
as well. The ministries spared no pains to relieve the 
distress in all possible ways. There was distress but the 
people felt that all that was possible had been done. 



CHAPTER Iir 


AGRICULTURE 
Section I 

“India under British rule, has been progressively 
furalised, many of her avenues of work and employ¬ 
ment closed, and a vast mass of the population 
thrown on the land, which has undergone conti¬ 
nuous fragmentation, till a very large number of 
holdings have become uneconomic. It is essential, 
therefore, that the problem of land should be dealt 
with in all aspects ”—FMction Manifesto. 

One of the fundamental facts of Indian Economic 
life is that our agriculture is not paying. While it 
employs about 72% of India’s population it lags far 
behind in efficiency in comparison with the condition 
in other countries of the West as well as of the East. 
The low yield has been due to several factors—^uneco- 
nomic holdings, want of an organised policy in im¬ 
proving implements and manure, lack of drive in pur¬ 
suing tile irrigational policy, dearth of capital at cheap 
rates and paucity of trained personnel to guide the Indian 
agriculturist to progressive methods. 

The benefits of agricultural research carried on at 
huge expense of public funds did anything but to help 
Indian agriculture to increased efficiency. 

Agriculture since 1919 Reforms came to be a trans¬ 
ferred subject in the Provincial Administration. But 
in almost all the provinces the department failed to res¬ 
pond to popular needs. The limitations imposed by the 
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Constitution in respect of illogical division of subjects 
and want of resources are responsible for the failure of 
the Agriculture Department. But the primary factor 
responsible for its failure is the bureaucratic way of 
administering the Department. 

Against the back-ground of overwhelming short¬ 
age of agricultural commodities and the soaring food 
prices during the period of the War the department in 
every province launched a campaign of “Grow More 
Food.” Huge sums were spent. But there was no 
perceptible increase in the output. 

I'he popular ministries, therefore, had to give high 
priority to a programme of galvanising the Department 
of Agriculture. The main features of their activities 
were:— 

(/) To continue, and in many cases on a larger scale, 
the measures initiated by the previous Got'ernments 
to increase production .ind (//) to take new measures 
such as are warranted Iw the existing situation. The 
chief methods adopted to achieve increase in production 
were:— 

(1) Improving the yield per acre; 

(2) Transfer of area from non-food crops to food 
crops; 

(3) Bringing more land under cultivation; and 

(4) increasing the production of protective foods 
such as vegetables, milk, eggs and fish. 

In Bombay under the Growth of Food Crops Act a 
cultivator has to grow food-crops only in a specified 
area of his holding. The Scheme for the distribution 
of ammonium'sulphate for the manurial purposes alone 
cost the Government more than Rs. 8 lakhs. Govern¬ 
ment is now considering a scheme for the preparation 
and distribution of ‘Mixed Manure’ consisting 
of groundnut cake, ammonium sulphate and bone- 
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meal, in the proportion of 8:2:1. This manure is 
expected to give Ijetter yields of food crops with the 
added advantage of being more economical to use. 
The production of foodcrops can be increased appreciably 
b}' lift irrigation. All possible sources are being tap¬ 
ped to obtain the necessary plant and machiner5>- for 
this purpose. Already about 50 pumping plants have^ 
been secured from the military surplus and these have 
been allotted mostly in scarcity areas to co-operative, 
societies and individual cultivators who have agreed to 
grow food-crops. The policy of improving the existing 
minor irrigation works which was initiated by the pre¬ 
vious regime is being continued and a Committee has 
been appointed to investigate the possibilities of har- 
nc 1 ;sing the tail waters of the Tata Hydro-Electric Power 
Stations in the Kolaba District for irrigation purposes. 
An allotment of Rs. 29,59,000 has been sanctioned for the 
grant of taqai advances to cultivators for the construction 
and improvement of wells, tanks, purchase of seed and 
fodder, purchase of bullocks. The tenants of alienated 
villages did not, hitherto, get taqai loans as they did 
not possess land or collateral security. Now the tenants 
who are cultivators should get taqai loans, as far as 
possible, in kind against the security of their tenancy 
rights. With a view to intensifying the programme of 
minor irrigation works Government have decided that the 
District Rural Development Boards should be asked to 
formulate schemes for such works for their districts. 

In Madras while the previous Government were 
distributing manure free of cost to poor and deserving 
ryots to an extent of Rs. 2000/- in each district, the pre¬ 
sent Government have increased this limit to Rs. 4000/- 
in respect of Vizagapatam and the Nilgiris districts. 
The Export of manures was strictly restricted. Under 
the Government’s schemes of production of short term 
paddy it has been estimated that an area of about 1.74 
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lakhs of acres was manured at a cost of Rs. 52.74 lakhs. 
It would result in an increased production of about 
33,500 tons of paddy. The scheme for manufacture 
of compost from town refuge in municipalities and 
Panchayat Boards and from waste vegetable matter in 
the villages is being continued with a fresh impetus. 
As regards the supply of improved varieties of seed the 
previous Government had a scheme for the distribution 
of improved variety of paddy seeds in 13 districts. The 
present Government have considerably extended the 
scope of this scheme and made it applicable to all the 
districts. According to the scheme, improved varieties 
of paddy seeds, millets, pulses, groundnuts and green 
manure will be distributed all over the province. It is 
estimated that the total area that would come under 
improved variety as a result of this scheme will be about 
100 lakhs of acres at the end of three years. The extra 
yield anticipated will be about 8 lakhs tons of cleaned 
grains. Steps have also been taken for the supply of agri¬ 
cultural implements to ryots. The agricultural Depart¬ 
ment has been working out a scheme for getting these 
implements and distributing them to the ryots at cost 
price. Similarly that Department has been arranging 
the supply of electric pumping sets, appliances, pipe-fit- 
tings and oil and petrol engines to ryots. A permanent 
advance of Rs. 10-12 lakhs has been placed at the dis¬ 
posal of the Director of Agriculture. He has been 
empowered to levy concessional rates for oil pumps and 
petrol pumps lent to them. 

In C. P. and Berar Takavi loans are freely granted 
whenever necessary to cover the cost of the seed or 
manure or improvement undertaken to promote the 
“Grow More Food” Campaign. Schemes for the distri¬ 
bution of manure and seeds have been put into operation. 

In Bihar the Hon’ble Dr. Syed Mahmud initiated an 
ii-point programme of agricultural development in 
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his budget speech. It aims at revolutionising the 
methods of farming and bringing the benefits of scienti¬ 
fic knowledge and research to the very doors of the 
farmer. The scheme of free distribution of improved 
seeds, good manures and modern implements among the 
Kisans and to demonstrate on cultivator’s plots improved 
methods of farming is being revived. Export of oil¬ 
cake has been prohibited. 

In U. P. the Government have undertaken the distri¬ 
bution of artificial fertilisers such as Ammonia Sulphate, 
bonemeal and other phosphatic manure at frds of the 
cost. A comprehensive 5 year plan of producing com¬ 
post manure from town refuge has been drawn up. 'I'he 
Government have further decided to open a basic seed 
store in every district with a stock of 8000 mds. of only 
pure pedigree seeds. The cost of constructing these 
stores comes to Rs. 17 lakhs and twenty stores were 
expected to be completed by March 1947. With a view 
to supply improved implements at vert’ low rates some 
ploughs and harrows have been constructed at the 
Central Workshop. 20,000 Praja Ploughs were manu¬ 
factured at Cawnpore for the Grow More Food Cam¬ 
paign. The Government decided to contribute 20%, 
of the cost of improvement of masonry wells by boring 
and installing Persian wheels. 

Om of the banes of Indian Agriculture is the ex¬ 
cessive fragmentation and suh-division of holdings. It 
involves waste of time and labour, leads to substantial 
area remaining uncultivated as boundary strips wlfilc 
permanent improvements such as bunding and fencing 
are prevented. 

The Bombay Consolidation of Holdings Bill aims 
at preventing further fragmentation and provision for 
the settlement, determination and prescription of standard 
areas and registration of fragments below this standard 
area and prohibition of the transfer of registered frag- 
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merits except to holders of contiguous lands. 

The ministries also considered and in some provinces 
provided for remedying the evil of uneconomic holdings 
through Co-operative Farming. Co-operative joint 
farming would enable the farmers to pool their resources 
and to get the advantages of large scale farming, at least 
of farming optimum holdings. 

While the Governments of Bombay and Bihar 
are seriously considering such schemes, the Governments 
of Assam and Orissa have already begun the experiment. 
The Government of Assam have declared their policy 
of encouraging collective farming on co-operative 
basis as part of their Post-War Reconstruction 
Plan. Rupees 225000/- have been provided in the 
budget for this purpose. The Orissa Village Improve¬ 
ment Schemes Bill has been considered in order to 
experiment on Co-operative farming and crop plan¬ 
ning. 

It has been found on examination that dm to laisse:( 
faire maintained by the State and under the injluence of 
price incentive more land has passed under cash crops. 
The provincial ministries in their drive for “Grow 
More Food” adopted a policy of transferring areas 
from cash crops to food crops. Under the Bombay 
Growth of Food Crops Act the cultivator must grow 
scheduled food crops in a specified proportion of his 
holding and under the Irrigated Crops Regulation Act 
special irrigational facilities have been assured for the 
purpose. In Madras measures were enforced so that 
the acreage under food crops does not decrease. In 
respect of tobacco cultivation the Government have 
also laid down that none should cultivate tobacco on 
land on which it has not been raised in any one 
year during the three faslis ended with 30th June. 
In Bihar Government offered a special subsidy of R^. 5 
per acre for every additional acre of land brought under 
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cultivation for hot weather and early paddy last season 
in the Maniari and Ramnagar sub-divisions of the Irri¬ 
gations Department in the Champaran District. 

Section II 

Irngation 

While the foregoing measures were directed to 
improve and rationalise agriculture on land already under 
the plough, the chronic deficit in food supply of the 
country urged the ministries to adopt measures for 
bringing more land under the plough. By extending 
the arrangements for water supply and breaking waste 
lands and sand dunes through tractor cultivation and 
checking soil erosion the provinces added thousands 
of acres to the cultivated area. When the schemes of 
irrigation would be completed agriculture would not be 
a gamble in monsoon. 

Under the C. P. and Berar Land Survey Bill ’46, 
the Government to introduce anti-erosion schemes have 
arranged through a preliminar}'^ survey to get data as 
regards the nature, scope and extent of the problem and 
to identify the areas where the ravages of erosion are 
most acute. In Bombay the Government have sanctioned 
a five year scheme for encouraging the construction by 
owner cultivator and tenant of 50,000 new wells and 
improvement of 10,000 existing wells by offering subsi¬ 
dies and loans. In the case of new wells the subsidv 
will be 2^5 % of the total cost of construction subject to 
a maximum of Rs. 500. Taqai loans to cover the balance 
of cost of construction will also be granted under the 
scheme. 

Cultivators are required to grow food crops in two 
thirds of the area irrigated during the period of the present 
emergency. The scheme is estimated to cost over 
Rs. 16,0,000,000 spread over a period of five years. 

Assistance to cultivators in the scarcity areas and 
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those whose lands are infested with weeds will be intehsi- 
hed by the purchase of more tractors. The Mechanical 
Cultivation Section of the Agricultural Department has 
67 tractors at present in commission which undertake 
ploughing on payment. I’liesc tractors are allotted 
for plots in the scarcity areas and substantial allotments 
have been placed at the disposal of collectors, in scarcity 
areas, for granting taqai loans to cultivators to pay their 
share of the cost. h’ortA'^four more tractors have been 
indented for from the Government of India from the 
militar}^ surplus, and when these arrive there will be a 
fleet of 40 tractors which can undertake ploughing on a 
large-scale in the ’ Province. Concessio'n in rates for 
shallow ploughing is also given to needy cultivators. 

In Madras a scheme for subsidising new wells was 
launched, according to which, liberal financial assistance 
was given to those who undertook the sinking of new 
wells. Development Schemes in respect of unexploitcd 
areas in Wynaad and Araku Vallc}- are also in progress 
and these are designed to bring more lands under the 
plough. 

In Bihar 10,000 acres of land in Champaran were 
brought within the reach of irrigation. Sakri and Khora 
Irrigation Schemes taken up by the Government will 
irrigate 75,000 acres. Talaiga Scheme which will irrigate 
nearly 3 5,000 acress in Hazaribagh district and Korkar 
Project are receiving their active consideration. The 
Government propose to spend Rs. i crore and 39 laklis 
as capital expenditure in 3 years. The lift irrigation 
scheme known as PBBEB.has started functioning. On 
its completion it will irrigate 1,50,000 acres or land. 
The other lift irrigation Scheme is Dchri-Samram Electri¬ 
fication and lift Irrigation Scheme. Under the Bihar 
Waste Lands Act of 1946 a large tract of Waste lands 
rendered unproductive by the movement of the Kosi river 
and other considerable areas of such lands in the pro- 
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vincc are to be reclaimed and made cultivable and pro¬ 
ductive without delay. The Act empowers the Govern¬ 
ment to take such lands into their occupation for such 
period not exceeing lo years as is necessary to restore 
the land to cultivation and to recover the cost of the 
work from the persons benefited, and then to restore it 
to the landlord or tenant from whom Government took 
it over. If the person concerned failed to take it back 
within one year, the Collector would be free to settle 
it with a new tenant on such terms and conditions as may 
be found suitable. 

In U. P. the Government have drawn up a scheme of 
sinking private tube wells for farmers at half of tlie cost. 
The idea is to have 600 tube wells in 5 years. The 
Government subsidy alone will amount to Rs. 60 lakhs. 
The Government are also proposing to sanction sinking 
of 25 thousands of masonry wells in 5 years. The 
subsidy here again is estimated at Rs. 125 lacs. The 
Government further intends to improve 21,000 existing 
wells and sanction Rs. 252 lacs as subsidy for the same. 

In U. P. a five year programme at an estimated cost 
of 7 crores of rupees has been drawn up and adequate 
provision has been made in the new budget for the 
various schemes:— 

(1) Nayar Dam Scheme to be completed in 8 years 
will irrigate 426000 acres and increase food production 
by 79,000 tons. 

(2) Karamnasa Dam at a cost of 52 J lakhs of rupees 
to irrigate rice areas in Mirzapur District. 

(3) Lalitpur Dam at 27.5 lakhs will give 5000 million 
cubic feet. 

(4) Ramganga Scheme will supplement die irriga¬ 

tion facilities of lakh acres in Rabi and 2300 acres in 
kharif. ^ ! 

(5) Kothri Dam Scheme will impound 7850 million 
cubic feet of water and zj^tds of gross annual storage 
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will be available for irrigation. This will cost Rs. 
crores. 

The following canal schemes have also been under- 
taken:— 

(1) The extension of Sarda Canal Scheme will 
cost Rs. 3z,i2ooo and irrigate 128000 acres giving an 
extra yield of 23,000 tons of food grains. 

(2) At a cost of Rs. 954,000 Gorakhpur Canal 
Scheme will irrigate 9000 acres and produce 1700 tons 
of extra food grains. 

(3) A project costing nearly Rs. 3.8 crores has been 
approved to provide irrigation facilities in the districts of 
Barabanki, Fyzabad, Sultanpur, Azamgarh and Jaunpur. 

(4) It is proposed to construct pumped canals from 
the Rapti and Kuana rivers at a cost of about Rs. 5 3,00,000 
and Rs. 40,00,000 to provide irrigation in Gorakhpur 
and Basti districts. A budget provision of 18 lakhs 
has been made in 1947-48. 

In Orissa though irrigation in a large scale with the 
help of multi-purpose dams on the Mahanadi is still 
in the survey stage, the Emergency Irrigation Division 
has examined a number of minor irrigation projects 
worth over Rs. 80 lakhs which have been taken up for 
construction. These consist in harnessing natural sour¬ 
ces all over the province. Steps are being taken to 
arrange for experiment in tube-well irrigation too. 

Research 

While the popular ministries anxiously attended 
to the immediate needs of the provinces to augment the 
yield of agriculture and to fight the shortage in food and 
took prompt steps to extend cultivation to waste and 
uncultivated lands, they have the vision of a greater 
future in which scientific knowledge will be harnessed 
in an ever increasing measure to the wheels of agricul¬ 
ture and the fruits of research will be more effectively 
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employed in the service of the peasant who is steeped 
in age old ignorance and conservatism. To that end 
plans have been drawn up for sending out a number of 
selected scholars to foreign countries for higher technical 
education and practical training in the scientific methods 
of farming which have placed agriculture in those 
countries on prosperous and progressive basis and hav;e 
reduced its dependence on Nature to the minimum. 
Bihar has already sent its first batch of scholars abroad. 
Others are awaiting accommodation in the Universities. 
A number of post-graduate scholarships arc also being 
made available for the study of various branches of agri¬ 
culture in India. In Bombay Agricultural Colleges have 
Iteen sanctioned and are expected to start from June one 
at Dharwar in the Deccan and the other at Anand in 
Gujrat. Research stations are springing up. The 
Government of Bombay have sanctioned investigation 
into the methods of reclaiming Karl (Alkali) soils of the 
Karnatak, establishment of rice and pulse breeding 
centres in the Surat District and an expansion of the 
Dry Farming Research. Station at Sholapur. The 
Government of U. P. have also sanctioned research for 
the development of fruits and vegetables. The scheme 
envisages setting up centres right inside the districts. 
At a cost of I lakh of rupees a Plant Protection Service 
has been organised to tender advice on the spot in com¬ 
bating the various diseases and pests and also to help the 
cultivator in actual combating. 

In Orissa a provincial agricultural research Com¬ 
mittee has been constituted in order to advise the Govern¬ 
ment on agricultural matters. It will prove a link 
between the people and the Agricultural Department, 
making the latter work more and mere in harmony 
with popular views. 

Government of India have established the Central 
Rice Research Section at Cuttack and it is expected to be 
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of great help in solving most of the agricultural problems 
of this province. A scheme for examining the problem 
of soil erosion in Orissa is contemplated to be taken 
up soon as also the problem of silting and floods. 

To top all the measures to improve Agriculture steps 
arc being taken to reorganise the Department in most 
of die provinces, so that it might be more responsive 
to the popular needs and is freed of bureaucratic pro¬ 
crastination. In Borab.ay to give proper guidance to the 
rural population efficient and qualified persons have been 
appointed in each district as District Agricultural 
officers to co-ordinate the work of agricultural improve¬ 
ment in their respective areas. 


1‘ornsis 


Sf.ction ITT 


One of the many facets of a progressive agricultural 
pftlicv is rehabilitation and proper upkeep of forests. 
It was generally appreciated that to conserve the cow- 
dung as manure, to supply the agriculturist the necessary 
material for agricultural implements and to give nutri¬ 
tious fodder from green foliage as well as to turn green 
leaf into manure, a vigorous and rational forest policy 
is necessary. 

In Madras in pursuance of the recommendations 
of a Conservator of Forests appointed by the previous 
Gov^ernment in 1944 on special duty to survey and assess 
the damage done to the Government Forests by over- 
exploitation during the War a Committee is being consti¬ 
tuted for undertaking a sunmy of forests in the province 
and dealing with allied questions of improving the forests 
as a national asset. The question of afforestation of 
barren areas is also being considered. The Government 
have authorised the Director of Agriculture to manu¬ 
facture 280 ploughs for distribution as an experimental 
measure from hard wood grown in the reserved forests 
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r)f this province. 'Phe fee for the removal of green leaf 
manure from Government forests has been reduced by 
50%. The question of providing further facilities 
to the nmts for the removal of nrecn leaf manure is 
under consideration, , 

In Bihar a Provincial Forest Advisory Committee 
has been formed with a view to foster public interest 
in forestry and to advise Government on matters of 
forest policy. The question of forming District Forest 
Advisory Committees and of starting a Publicity Forest 
Division, arc under the consideration of the Government. 

In Bombay the Government have sanctioned a 
scheme for a greater afforestation programme to supply 
the Province’s needs of timber and fuel. To provide 
for closer supervision, the existing territorial circles 
have been increased to four, and an extra post of Conser¬ 
vator of Forests has been created for the purpose. 

The creation of a Research and Training Circle super¬ 
vised by a Provincial Conservator was approved by the 
Government in principle in order to expand research in 
sil vi-culture and to meetthe demand for trained personnel. 
A temporartr circle for Research and Training is likely 
to be created immediately and placed under the control 
of a Provincial Conservator. The ultimate annual 
cost of this training and research scheme for forest 
oilicers is Rs. 305,000, 

A special working plan division called the Kanara 
Working Plan Division was created at an annual cost 
of Rs. 88000. A Forest Engineering Circle was also 
created, the annual cost of which amounted to Rs. 2 lakhs. 

SliC'l'TOM IV 

jhvwa! Hnshamlry 

The cattle wealth of a country plays an important 
role in its economic life. In a country like India where 
agriculture is not mechanised they provide the motive 
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power. As man works behind the plough so also the 
bullock. 

Besides, in this countr}>- with a large vegetarian 
population the importance of milk in the national diet 
is far more than in otlier countries where diet is balanced 
by meat and fish protein. There arc in British India 
about 215 million cattle or as many as are in whole of 
Australia, New Zealand, North TVmerica and Europe 
(excluding Russia) put together. But due to the poor 
quality the cattle population is no wealth but a liabilit)' 
to Indian economy. In Assam, for example, according 
to 1945 census the total bovine population of the province 
comes to 4,987,982 as against the total human population 
of about 9 million in the 1941 census. But due to the 
low yield less than 23 pounds of milk is available for 
consumption per capita per year or about one ounce per 
capita per day, the minimum required for a balanced 
diet being 8 ozs. of milk per capita per day* 

The ministries viewed with grave concern this un¬ 
happy state of affairs, which was made worse by indiscri¬ 
minate slaughter of cattle during war time. The 
Governments of Bombay and Bihar took prompt steps 
against indiscriminate slaughter. 

Generally a threefold programme was adopted by 
the ministries for improving the cattle population:— 

(i) Better Breeding; (2) Better feeding and (5) Pre¬ 
vention of cattle disease through improved hospital and 
research facilities. 

In Bihar Government have under active considera¬ 
tion a model scheme of improving the breed of cattle 
drawn up by an expert Committee. The existing go- 
shalas and prinjrapoles will be rc-organised and trans¬ 
formed into so many breeding centres for multiplying 
the improved varieties of cov^s and oxen. 

The Government of Orissa have decided to establish 
a provincial live-stock breeding farm to demonstrate 



improvement achieved by cross-breeding of indigenous 
cattle with pedigreed strains from other provinces and 
to supply pedigree bulls frtr service in rural areas. 
Besides the provincial breeding farm, two other breeding 
farms have been decided to be established—one at 
favporc and other at Russelkunda. 

In Mtidras the Coimbatore district Board is working 
out a scheme for the purchase and distribution of breed¬ 
ing bulls. This scheme has been sanctioned for a fur¬ 
ther period of 3 years and payment has been made at the 
annual rate of Rs. 10000/- with a view to improve the 
local sheep in the ceded districts where the Cambly 
industry is prominent, the Government have approved 
a scheme for the purchase of 20 Bikkaner rams and also 
a similar scheme of the Registrar of Co-operative 
Societies. 

less important is the need for the provision 
of adequate pasture for cattle. In Orissa a Scheme is 
being worked out for finding the best varieties of grass 
for gra2ing. Legislation is contemplated for ensuring 
compulsory cultivation of fodder crops. 

To facilitate the work of Live-stock improvement 
the Bombay Government is considering the amalgama¬ 
tion of the live-stock section, which is at present under 
the Agricultural Department and the Veterinary De¬ 
partment into one Department known as the “Animal 
Husbandry Department.” The Bombay Ministry’s 
Schemes for veterinary development envisage the opening 
of more veterinary dispensaries in the rural areas, con¬ 
version of some of the existing dispensaries into “mobile” 
dispensaries which are now under the Local Authorities, 
establishment pf a research centre for animal husbandry 
and construction of dipping tanks in tick-infected areas. 

In U. P. with a view to conduct research in animal 
genetics, animal nutrition and animal medicine, the 
^vernment have established a live-stock Research 
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Institute in Muttra and have decided to run a Veterinary 
College in the Province. 

In Assam attention has been concentrated on immu¬ 
nisation of the indigenous cattle. Arrangements are 
being made for the preparation of vaccine locallv^ It is 
also in contemplation to construct t wo vaccine depots 
for maintaining potentiality of the medicine. Research 
has been carried out regarding some fell diseases such 
as Pleuro Pneumonia etc. 

In Madras the old practice of opening Veterinary 
dispensaries where local bodies and large landholders 
had promised financial support has been given a goby 
and it has been decided that dispensaries should be open¬ 
ed wherever they are required taking into account the 
cattle population of a locality as well as the previous 
availability of veterinary aid there. Contributions 
from the local bodies will be insisted upon but if they 
are unable to contribute 50% of the contribution will 
be waived and each case will be decided on its merits. 
A motor ambulance has been sanctioned for the Madras 
Veterinary College for use during accidents to animals. 
A motor mobile Veterinary Unit for purposes of ren¬ 
dering aid to milch cattle in the city has been sanctioned 
and four motor mobile units with special staff for com¬ 
bating contagious diseases of cattle and for conducting 
mass inoculation, are awaiting sanction. 

The Department has been handicapped by the dearth 
of trained personnel. In Assam one hundred Veteri¬ 
nary Field Assistants have been trained, and if wanted 
another batch will be trained. 

Provinces like U. P. and Madras propose to open 
more Veterinary Colleges. In Bihar Government 
propose to depute a number of students abroad for 
training in Animal Husbandry as well as for post gra¬ 
duate studies in other parts of India. With a view to 
afford greater facilities for the study of Veterinary 



Sciences, the Ministty is considering to expand die 
Bihar Veterinary College as also tf) in\prove the 
Government Cattle Farm at Patna. 



CHAPTER IV 


AGRARIAN REFORMS 

“The reform of the land system, which is st) urgently 
needed in India, involves the removal of interme¬ 
diaries between the peasant and the State. The rights 
of such intermediaries should therefore be acquired 
on payment of equitable ctmipcnsation.” 

—Ejection Manifesto 

«*■ 

Agrarian reforms are essential not merely for ending 
exploitation of a class by another class—of the kisans 
by the land-lords but they are essential preconditions 
for rehabilitating Indian Agriculture. The very best 
facilities in seed and manure and water supply, the most 
improved technique and live-stock will not produce the 
desired effect in Agriculture unless the agriculturist is 
given the privileges of the three F’s of land tenure— 
fixed tenure, fair rent and freedom to transfer. The 
Congress ministries, as the following will show, by 
comprehensive legislation (sometimes improving upon 
the legislation passed during the regime of the previous 
Congress Ministry) have given effect to these but in some 
provinces have taken the revolutionary step of removing 
the intermediaries between the State and the tiller through 
payment of compensation. In the Election Manifesto 
it was assured to the Kisans that the Zamindari system 
which has been stopping all progressive reforms would 
be abolished. This is not so much for liquidating a 
class, which is not unoften called a parasitic class, but 
for meeting the national demand for more yield per acre. 



This is ro assure to the peasant a status on land and to 
prepare the ground for further reforms, e.g., introduction 
of Cooperative Farming and mechanised agriculture 
through State aid where necessary. 

The Bombay Tenancy Amendment Act aims at 
jnsuring that the rights conferred on the tenant arc 
effectively asserted and the liabilities imposed on the 
landlord are effectively enforced. The modifications 
in the relevant provisions of the Act shift to the landlord 
the onus of proving that the tenant is not entitled to 
protection under the Act and prescribe, penalties for the 
failure of the landlord to discharge the liabilities imposed 
on him by the Act. The amendments also provide tit at 
I he rent shall not, in the case of dry Land, exceed x /5 of 
the crop or its value and 1/4 in the case of irrigaicd land. 

In Bombay Khoti or village renting tenure is a 
special revenue system prevailing in the Ratnagiri and 
Kolaba Districts of the Province. In Khoti villages, 
the Khot is responsible for the payment of the vfillage 
assessment. He collects rent from the cultivators, 
realising as jarofit all collections in excess of the Govern¬ 
ment dues. The object r)f the amendment of the Khoti 
Settlement Act which went through the Legislature, 
is to safeguard the rights and interests of tenants of 
Khoti lands so that they will be in a position to resist 
any exploitation by uascrupu]r>us kliots. 

In Aladras the Ministry appointed a special officer 
tf) investigate the relationship between the landlord and 
the tenant in ryotwari areas. He has also been asked 
ro examine the^recommendations of the Malabar Tenancy 
Committee appointed by the previous Congress Ministr)' 
with a view to implementing their recommendations. 

The C. P. and Berar (^vernment passed two bills, 
(i) The C. P. and Berar Revision of the Land Revenue 
of Estates Bill ’47 provides for the increase of takali 
to 50% of the malguzari assets to enable Government to 

3 
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meet the increasing expenditure on social services and 
rural reconstruction. (2) The C. P. and Bcrar Tenancy 
(Amendment) Bill *4rf has the object of giving much 
needed relief to the tenants who suffer invariably at the 
hands of the landlords at everj^ time of their intended 
transfer of the land. 

In U. P. the Tenancy Act of 1939 was passed during 
the regime of the ist Congress Ministry. But the 
Ministry resigned before seeing how it worked in actual 
practice. Some loop-holes remained in the Act and a 
large number of ejectments took place during the 6 years 
of the worldng of tlie Act. As a preliminary, stay orders 
were issued to prevent further hardships, llie Ministry 
then addressed itself to amend the Act which was 
actually operating against the spirit of the Act. The 
Amendment has been passed. It also provides for un¬ 
cultivated waste being let out by Collectors to tenants 
if the Zamindar on receiving notice from Collectors 
fails to let it out. I'his will increase the cultivated area 
and add to food production. 

The U. P. Government are also proposing to amend 
the Land Revenue Act and the Finance Minister has 
declared in bis budget speech the Government’s inten¬ 
tion to increase the land rev^enue assessment on bigger 
Zamindars. 

The amendment of the Orissa Tenancy Act of 1913^ 
has given greater security to the under raiyots over 
homestead land and has given them effective protection 
against harassment by landlords. A further amendment 
provides that the judgment debtor or any person whose 
interests are affected by the sale of a tenure or holding 
may within 30 days from the date of sale apply to the 
Court to set aside the sale on his depositing the decretal 
amount with penalty. 

The Madras Estates Land Act operating in Orissa 
has been amended to give rights to occupancy tenants 
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under the inamdars. The Act has been further amended 
lo bring down high incidence of rent obtaining in 
proprietar)’^ estates^ in South Orissa in general. The 
main principle of the amendment is that expenditure 
incurred in growing and gathering the crops should be 
taken into account for deciding fair and equitable rent. 

The Bengal Embankment Act in force in the Coastal 
districts has been amended to meet the difliculty in 
cases where tl.ie owners of private embankments are- 
found not to be legally bound to keep it in repair. ]t 
provides for the cost of maintenance and repair of private 
embankments to be charged not only to persons who 
arc expected to keep it up but also to those who are likely 
to be benefited by it or who will sustain loss or damage 
after the embankment is kept out of repairs. 

The Bihar Tenana^ (Amendment) Act ’46 provides 
clearly that the landlord is not entitled to a share in the 
straw and bhoosa as rent out of produce of holding. 
This sets aside the ruling of the Patna High Court that 
where rent in respect of an occupanct^’ holding is payable 
in kind by division of produce, the landlord is entitled 
to a share in the entire produce of the holding including 
the straw and bhoosa as well as the grain. 

The Bihar Tenancy (Second Amendment) Act and 
the Chota Nagpur Tenancy Amendment Act will permit 
the average of the prices ruling in the five years before 
1939 (i.e., before the wartime fluctuation of prices) 
to be considered in commuting rents instead of 10 years 
immediately before the data of commutation and will 
thus ensure that the tenants paying produce rents which 
are now to be commuted into cash rents are not put at a 
disadvantage as compared with their cash rent-paying 
neighbours and that they are not saddled with cash rents 
at very high rates which they will not be able to bear, 
should food prices drop as they are bound to in future. 
In selecting the period of five years before 1939 Govern- 



mcnt have tried to be fair to bt>t]i the tenants and the 
landlords inasmuch as during tills period prices were 
neither so high as duriirg the war nor were so low as 
during the period of slump. Government have also 
taken care that this amendment does not apply for anv 
period longer than "what is considered suitable in view 
of the economic conditions prevailing in future. 

Ifi accordance ivith ihe policy enunciated by the 
Congress ejection Manifesfo the Covernnnnts of U. P. 
hinar and Madras accepted the principle of abolition 
of Zan;indari. The principle implies the accjuisitioii 
of the rights of tlie intermediaries I'ctwcca the State 
and the tiller on payment of cc]uitablc compensation. 
In U. P. a Committee has been appointed and it is 
proceeding with the work on a scientihe and cem- 
prchcnsi^'e wav. TV) a man in the street the. progress 
seems to be slow. But to have an economic revolution 
overnight and that too peacefully is an impossibility. 
Tn Bihar the work has reached almost the final stage. 
The Ministry is ready with a draft bill. But as in Bihar 
there is permanent settlement and there is no record 
of rights, abolition of Zamindari will take time before 
it is completed for every district of the province. The 
Afinistry is, thert.forc, introducing a bill ‘Bihar State 
Management of Private Estates Bill’ under which the 
Go^''ernmc■nt propose to take over private estates under 
their management. This will bring the tenantry imme¬ 
diately in direct contact with the State. 

In Madras about 1/5 of the area is under “Zamindari 
system.” The ist Congress Ministr}^ (i937"39) ^ip" 
pointed a Committee to go into the whole question of 
the Zamindari System. TTie report of the Committee- 
could not be implemented as the Ministry went out of 
office. The thread was taken up by the present Ministr)^ 
and by the Madras Estates Land Revenue Bill it aimed 
at removing the disabilities of the ryots in Zamindari 
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areas. The recent reshufiling of the Ministry has delayed 
the introduction of a bill to abolish Zamindari. The 
present Ministr)^ is contemplating the introduction of 
legislation straight-away for the purpose. 

The question of removal of intermediaries in Orissa 
has been complicated by the operation of three systems 
of land laws in the province—cinc in the Ex-Madras area, 
the second in the Ex-Bihar area and the third in tlic E\- 
C. P. area. Each system again is cumbrous. Whereas 
in some cases there is no Inlcrmediaiy interest between 
the State and tire tenant, in others there arc many inter¬ 
mediaries. Some of these intermediaries again arc 
Zamindars whose pyskus or revenue payable to Govern¬ 
ment is fixed in prepetuity and in the case of others it is 
subject to periodical enhancement. Under both classes 
t>f Zamindars there are-other intermediary interests sucli 
as Padhans, Sarbarakars etc. Some of them own 
interests in large tracts of land, whereas others are much 
worse off than even most of their own tenants. 

The abolition of intermediary interest has been 
accepted as the policy of the Ministry. Tlie actual imple¬ 
mentation of the policy involves a host of problems. 
Whether the Zamindars should be compensated at 
uniform rate and at what rate, whether the compensation 
should be paid at once or it should be spread over a 
number of years, whether the Zamindars should be 
allowed to be tenants of their nijehas lands (i.e., lands 
in the cultivatory possession of the Zamindars), whether 
a limit should be placed on the acreage of land which 
a bought-off Zamindar should be allowed to hold as 
ryoti land, are problems which need careful consideration. 
'I'o go into these matters and recommend measures for 
adoption, the Government of Orissa have appointed a 
Committee on Land Tenures that are in vogue in different 
parts of the Province with very comprehensive terms 
of reference. 



CIIAPTKR V 


CO-OPFRAIJON 


“Free India may de^'elop ijito a 0 )-opcrati\ c 
Commonwe^al th — ] ilnV/Of/ \LiuiJeslo. 

About half a century back the Co-operative move¬ 
ment was started in this country to achieve better 
living, better farming- and better business. Due to lack 
(»f imagination on the part of tite sponsors and apathy 
of the officials the movement has a lopsided growth.. 
Little has been acliievcd in the non-credit sphere. Even 
in respect of credit advances to the indebted peasants 
lire movement could liarclly boast of any remarkable 
achievement. The Indian peasant is born in deby 
lives in debt and dies in debt. 

Indian National Congress had always high hopes 
in Co-operative methods of production, distribution 
and finance. The above extract from the Election 
Manifesto points out Co-operation as the ultimate 
means of economic salvation of Indian masses with little 
education and less resources. 

The Co-operative Department in all the provinces 
has been galvanised into greater activity under the popu¬ 
lar ministries. During the War years the shortage of 
supplies -v^'as a blessing in disguise to the Consumers’ 
Co-operative Societies. They got fresh vitality. This 
wartime growth is being harnessed into a planned 
development. 

In Bihar a scheme of Multipurpose Co-operative 
Societies has been taken into consideration. These 
societies will not only cater for the economic needs of 



39 


the people, but also serve as the focal poitit of rural 
welfare activity, which is coritemplated to be engaged 
in on a scale much greater than anything attempted 
hithertofore. The agency of the existing Co-operative 
Societies is already being utilised for the equitable 
distribution'of essential commodities at controlled rates, 
and it is proposed to bring in more of village societies^ 
in this vital and pressing work. 

The Co-operative movement is growing on similar 
lines in C. P. and Berar. A separate section of the Co- 
f)pcrative Department has been organised for planning 
rural development Schemes. In Orissa wc have seen 
how Co-operative societies have taken up the work ot 
distribution of controlled commodities, c.g., cloth, sugar 
etc. The Co-operative Department is being reorganised 
to meet the increasing needs of post war development 
programmes. A special officer with competent staff has 
I’»een appointed to survey the possibility or cottage indus¬ 
tries and organise them on co-operative basis. Some 
oil pressing and paddy-husking societies have been 
organised. 

In Madras a number of District whole-sale and Pri¬ 
mary Co-operative stores were entrusted with the work 
of procurement and distribution of food-grains, which 
they carried out efficiently. I’he Primary Co-operative 
Stores participated in the scheme of statutory rationing of 
food grains in Municipal towns. The Stores Societies 
also undertook the distribution of commodities in short 
supply. The formation of Co-operative house building 
societies for building houses for middle class people 
in the city was also taken up. Village Credit Societies 
have also been entrusted with the work of procure¬ 
ment and distribution of controlled commodities. In 
view of the fact that Co-operative Societies have ex¬ 
panded their work specially on the procurement side, 
they had to be more liberally financed. Government 
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have therefore perniittecl the Ree;istrar of Co-operaii\c 
Societies as a temporary measure to raise the maximum 
credit limit of the Madras Pr(i\ iiicial Co-operative aiul 
Cental Banks to 25 times their owned capital as aipainsr 
the usual limit of 12 and 10 times respective! 

lit L'. P. the scheme of rauiti-purpose Co-tjjicratit'c 
societies will tackle credit, better-farming, marketing 
of agricultural produce, cattle welfare and dairy farming, 
hand-spinning, supply of consumers’ goods etc. As 
soon as the neccssar)'' staff has been recruited and trained, 
the scheme will be tried out as an experiment in 5000 
villages. 

While Bombay is following the general programme 
of reconstructing rural economy on Co-operative basis 
both for the production and marketing of village indus¬ 
tries products, attempts arc being made to organise 
Co-operative Better Farming Societies. Fragmented 
and uneconomic holdings will be formed into eamomic 
blocs and redistributed among Co-operative societies 
of the holders who will jointly own them. Ihe societies 
will also in effect be multi-purpose societies catering for 
all the needs of members. 

In April 1946, the Government of Bombay ap¬ 
pointed a Committee on Co-operative IMucation and 
Training, whose recommendations have been accepted 
by the Government. Training in Co-operation will 
be under the aegis of the Bombay Provincial Co-opera¬ 
tive Institute. 

Four regional schools, one in Bombay and three 
in the linguistic divisions of the Province Gujrat, 
IMaharashtra and the Karnatak, wdll be established to 
train the lower staff of the Co-operative Department and 
other Co-operative organisations, while a college will 
be established in Poona for the training of higher de¬ 
partmental staff and persons holding key positions in 
co-operative institutions. 



CHAPTER VI 

INDUSTRY 


“In the cievelopnicnt of land and industry there Iras 
to be a proper integration and l.>alance between rural 
and urban cconojny. Tn the past, rural ecoironiy 
has suffered, and ihc-. towTi and city have prospered 
at the cost of the village. 'I'his has to be riuhted and 
an attempt made to equalise, as far as possible, the 
standards of life of towm dwxllcrs and villagers. 
Industry should not be concentrated in particular 
provinces, so as to give a balanced economy to each 
province, and it should be decentralised, as far as 
this is possible, without sacrifice of efficiency. 

Both the development of land and of industr\', as 
w^cll as the health and well-being of the people, require 
the harnessing and proper utilisation of the vast 
energy that is represented by the great rivers of 
India, which is not tmly largely running to waste 
but is often the cause of great injury to the land and 
the people who live on it.” — Eltrl/on Manifesto 

Thus runs the Election Manifesto. It gives us the 
picture of a balanced economy t)f agriculture and 
industry, perfectly'decentralised and run with the help of 
cheap povr^er generated through hydro-electric schemes. 
While cottage industries would be given maximum aid 
for levelling up the rural side, big industries should also 
be developed so that the country might be freed from 
dependence on foreign supply of basic materials. In the 
development of the industries "while private ownership 
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and management vrill play a profitable role, co-operative 
ownership and management, national control and ey;en 
complete nationalisation would have to be progressively 
introduced. The last one year of industrial develop¬ 
ment in the provinces, as the following will reveal, 
was generally keyed to the above programme and 
principle. 

In U. P. the Government is following the dual 
policy of encouraging a rapid industrialisation of the 
province, giving as much scope to state control of the 
industries as possible, and of fostering the growth of 
suitable cottage industries. 

In the field of large-scale industries, the provincial 
Government with the co-operation of the Central Gov¬ 
ernment arc trying to obtain capital goods for the 
province and setting up large-scale industries so that 
U. P. might get a proper share of India’s industrialisation. 

Measures for the proper dispersal of industries so 
that the c\al arising out of the concentration of industries 
in single cities may be avoided, employment diffused, 
and benefits of industrialisation extended in due pro¬ 
portion to all parts of the Province are under considera¬ 
tion. In particular. Government have well in view^ 
the development of the eastern districts. 

Plans to start Cement factories were considered and 
completed after a committee had gone into the question 
and in the new budget proposals a provision of Rupees 
5 lakhs has been made for establishing a factorjr. Simi¬ 
larly Government are to contribute a sum of Rs. 90.35 
lakhs to the Ammonium Sulphate factory to be put up 
at Sindharidn Bihar. 

In C. P. and Berar sites for Cement and Paper 
factories have been decided upon, and Textile Industry 
is being given concessions for expansion. An Iron 
and Steel factory and a factory for the manufacture of 
alcohol for industrial purposes are getting Government 
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support. Government liave taken a substantial share in 
rwo provincial transport companies. 

In Bombay the Government have appointed a 
(Committee to examine a scheme for the manufacture 
of artificial silk in the Province. 

In Bihar it has been decided to set up a Super¬ 
phosphate factory to grind thousands of maunds of 
bones per day producing excellent manure. T/je minis- 
iry has decided to oppose the setting np of new vege¬ 
table gjjee factories in the provinces as it is not sound 
"food. On the other hand a schenic is being worked 
out for encouraging the establishment of new oil mills 
f)n modern lines with a view to utilise linseed which 
is at present being exported from the province in large 
quantities. This will give a sufficient supply of genuine 
edible oils and additional supplies of oilcake available 
to cultivators as fertilisers. The oil mills will also pro¬ 
cess the oil to make them suitable for paints and 
varnishes. 

On the ground of displacement of labour the 
Government opposed the establishment of artificial silk 
industry and ready made clothing factories. 

In Orissa for large-scale industries Government have 
decided to help in the establishment of cloth and jute 
textile mills, sugar factories etc. The allotment of the 
following industrial plants for Orissa has been secured: 

1. Textile—Five units (4 units of 25,000 coarse 
spindles and one unit of 19,000 fine spindles). 

2. Sugar Mill—One unit. 

3. Jute Mill—One unit. 

4. Umbrella Factory—Allotment for 3,38,000 yds. 
of umbrella cloth for 1947-48 monsoon has been secured 
and allotment of a further quota of 3,12,000 yds. is 
expected as soon as the present supply position improves. 

Efforts are being made to secure the following in- 
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dustrial units for Oriss,:, aiid it is h<jptcl iliat the allot¬ 
ments will be made sco.'; bv the (ientral (lovcrnmcnt. 


Oment Plant .. .. .. i 

Paper Mill .. i 

Card Board .Mill .. .. i 

Iroit Plant .. .. .. t 

Alkali Plant .. .. .. i 

Plaint I'actory . . ., ., i 


A rolling mill, bucket facn.uy and mat and bolt 
factory are being put up and efforts arc being made to. 
build up glass, pottery and ceramic, pharmaceutical, 
chemical and oil industries. 

The programme of Industrialisation of N. W. F. P. 
is a programme of nationalisation. Industrial enter¬ 
prises have been placed in three categories. The ist 
category would be cent per cent national concerns. 
In the and category popular government would hold 
51% of shares. The 3rd—private enterprises would 
be under State Control. In Cottage Industries, Kuma- 
rappa Report is being implemented. 

While the establishment of large-scale industries 
will naturally take time due to dearth of plant and equip¬ 
ment and to devise a proper plan and ways and means 
for financing the industries, the provincial Governments 
have gone ahead in the sphere of Cottage industries. 

In Bombay the policy of the Government in con¬ 
nection with cottage industries is a comprehensive one. 
It covers:— 

(/) experimental tvork to devise improved pro¬ 
cess, appliances etc.; 

(//) training of artisans and others in the use of 
these; 

(//V) grants of subsidies and loans to trained artisans; 

(w). marketing the products of the artisans and 
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(p) organisation of artisans into Co-operative 
associations. 

The work relating to cottage industries has recently 
been transferred from the Department of Industries to 
the Co-operative Department and a special officer known 
as the Joint Registrar for Industrial Co-operation and 
Village Industries has been appointed in the Co-operative 
Department tf) organise rural industries. The Govern¬ 
ment have also set up a non-official Committee to advise 
the Joint Registrar for Industrial Co-operation and 
Village Industries to run village industrial schemes. 
The grants given to this Committee are as follows:— 

Palm Gur Industry .. .. .. .. Rs. 21,375 

Trandol and Jurmar Paper Centres .. Rs. 20,000 
Paper Rese arch Centre Poona .. .. Rs. 21,860 

Cottage Industries .Schemes .. .. Rs. 55,820 

Granrs-in-aid to the extent cf Rs. 1,30,250 have also 
been given to the Karnatak Charklia Sanghs for starting 
hatid-spinning as a fatninc relief measure and to the 
All India Spinners’ Association to the extent of 
Rs. 71,000. 

Training in the improved design, lathes and ap¬ 
pliances is being imparted at the door of the artisan 
by the Peripatetic Demonstration Parties organised 
by the Department of Industries. Fifty-three such 
parties teaching dyeing and printing, wool-weaving, 
cotton-weaving, tanning, fibre-work, coir, ropes and 
brush manufacture, lacquer work, cane and bamboo 
work, pottery, carpentry and smithy are working at 
present. It is contemplated to multiply these peri¬ 
patetic parties under the Post War Reconstruction 
Scheme. 

The finance required by the Cottage worker is 
provided under the State Aid to Industries Rules, 1935, 
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as amended in 1943. Under these rules, loans an 
granted to Cottage industries for (/) construction (ji' 
buildings, godowns, \^'arc-houses, wells, tanks and other 
works necessary for industrial operations; (//) purchase 
and erection of machinery, plants and appliances; 
(iii) purchase of raw materials. Loans for amounts nol 
exceeding Rs. 2000 are sanctioned by the Director of 
Industries provided the expenditure sanctioned by him 
during the course of a year does not exceed Rs. 10,000. 
Loans exceeding Rs. 10,000 are not granted to a single 
person except with the sanction of the Government. 
Loans are to be secured by the borrower pledging to the 
Government any buildings that may be erected or an} 
plant purchased from the loan money and in additioii 
by providing adequate collateral security^ by mortgaging 
his lands or buildings and by providing personal or 
other security. 

Loans and subsidies arc also granted to hereditary 
artisans for purchase of tools and appliances. ^0% 
of the cost of equipment delivered and erected at the 
site ready for operation is borne by the Government 
as subsidies to artisans and the remaining 50% is treated 
as a loan to the artisan. 

Loans and subsidies are also granted to educated 
unemployed persons who have been trained in any 
industry to set up in that industry or trade connected 
therewith and to those already in business, industry or 
trade with a view to helping them to develop and expand 
their activities. Under this scheme grants are given for 
(/■) purchasing of tools and appliances or madiincry 
including cost of erection; («) for enabling the recipient 
to tide over the early stages of manufacture on a com¬ 
mercial scale; («V) for helping the recipient to meet losses 
due to poor production in the beginning; and (ip) for 
similar purposes, depending on the circumstances of each 
case; 50% of the amount advanced is treated as a loan 
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and the fcmaining 5 0% as a subsidy. G rants not exceed¬ 
ing Rs. 1000/- are sanctioned norniAll)', and in special 
cases grants upto Rs. 2000 arc sanctioned. They arc 
repayable in ecjual monthly instalments in five years, 
the first instalment to start after 18 months after the 
disbursement of the loan. 

With a view to assisting cottage workers in market¬ 
ing their finished products, seven sales depots have been 
opened in the province. The nine District Industrial 
Co-operative Associations which were set up since 
1935 were assisting them in disposing of their finished 
products. The Government have now broadened the 
basis of those associations by converting them into 
primary industrial co-operative societies of different 
handicrafts and rural industries. A Provincial Industrial 
Co-operative Association has recently been registered 
and a grant-in-aid of Rs. 42,480 has been sanctioned to 
the Association for the current year for organising 
primary industrial co-operative societies. 

In C. P. and Berar the Government have decided to 
give encouragement to as many industries as can be 
supported by the raw materials available. State Aid to 
Industries Act will contribute towards the successful 
implementation of this policy. A separate section of the 
Co-operative Department has been organised for plan¬ 
ning rural development schemes. As a first step oil 
ghanies of improved type are being introduced and subsi¬ 
dies at the rate of Rs. 50 per ghani are oflFcred for popu¬ 
larising the scheme. 

Madras with Shri Prakasam at the head of the 
Ministry evolved a scheme for the planned development 
of Cottage Industries. The Khadi Scheme of the Madras 
Government has been dealt with in the section under 
Cloth. As regards other industries, a scheme consisting 
of three parts has been prepared for the development 
in selected firkas of some thirty industries including 
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Hsh-cufing, jaggery manufacture, cashewnut roasting, 
handloom leather industty, hand-made paper 

imking, sonp making, dyeing, W’ood work, manufacture 
of trunks, siiif-cascs and buckets. The first part of the 
scheme deals with the establishment of some 200 train¬ 
ing and demonstration units which will give training 
for about 4000 persons at a time in one or other of the 
above industries for a period ranging from 3-10 months, 
with a stipend of Ils. 7-8-0 to Rs. 10/- to 50% of the 
total number of trainees. The second part of the scheme 
relates to the reorganisation of the industrial and com¬ 
mercial museums with a view to extend their activities to 
the sale of cottage industries products, grant of 
financial aid by Government towards rent of sites and 
furniture, mainleiiance of staff etc., for Museums, and 
supervision of these Museums by the District Industries 
Officers. The third part of the scheme provides for faci¬ 
lities to be given, to the village artisans after the comple ¬ 
tion of training to establish themselves in the trade of 
their choice, like loans for purchase of the required raw 
materials and implements or facilities for higher training 
in particular crafts. The Government is contemplat¬ 
ing to open a Orttage Industries Research Institute. 
The scheme is estimated to cost the Government Rs. 
20,56,580 under non-recurring and Rs. 27,15,428 
under recurring heads. 

In Bihar to overcome the crisis created by the 
prevailing shortage of cloth, a sclicmc has been intro- 
<luced for the saving of hand spun yarn through the 
Handloom Product Development Parties of the Depart¬ 
ment of Industries and for giving every assistance to the 
All India Spinners’ Association (Bihar Branch) for in¬ 
creasing the production of handspun yarn. It has been 
decided to introduce weaving of handspun yarn as a 
part of the training given at the weaving institutes 
under the Department, so as to produce skilled weavers 
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who could serve to augment the output of handspun 
yarn. 

In Orissa four industrial schools and 5 craft schools 
have been sanctioned. The primary^ purpose of these 
schools is to provide training in cottage industries both 
to the illiterate villagers who may turn out actual crafts¬ 
men and to more intelligent men who may set themselves 
up as master craftsmen. The crafts and industries that 
are to be taught in these institutions are weaving, tan¬ 
ning, smithy, carpentry and cane-works. 

The Government of U. P. have provided Rupees one 
lakh for loans to small-scale workers, particularly in kind. 
In order to improve the quality of the products of cot¬ 
tage industries there is a proposal to have grading centres 
for quality-marking textile, leather, metal and wooden 
articles. It is intended that these grading centres should 
give designs and lay down standards of specifications 
which will help in marketing of goods of uniform quality. 

The Government of U. P. have also taken a scheme 
of development of Cottage Industry on the line of survey, 
reorganisation and provision of tuitional classes. The 
striking feature is the employment of lady supervisers in 
the development of chikan embroidery. In some cottage 
industries hulk of the workers are female. Because of the 
conservatism and purdah, they cannot get the benefit of the 
training imparted by the Industries Department officials. 

In Madras and Bombay the Governments have 
accepted a comprehensive plan for putting the industry 
of Fisheries on modern lines. In the list of protective 
foods fish occupies an important place. Besides, in 
the background of huge deficit in food, fish might* be 
utilised as a supplementary food. It has also a manurial 
value, steps were taken to improve both the marine and 
inland^fisheries. 

As regards marine fisheries, Madras Government 
have sanctioned the purchase of 8 Motor Fishing Vessels 

4 
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for ofF-shore fishing operations. Government have 
also sanctioned two ice factories, cold stores, six insulat¬ 
ed vans and have purchased six refrigerated motor 
vans. Difficulties regarding fishing crafts have been 
removed. 8 more Demonstration Units with a view to 
establish acquiculture on a practical basis and to survey 
every piece of cultivable water in the province have 
been decided to be established. Demonstration Fish 
Farms in 4 places with Fish curing yards have been 
sanctioned. In order to deal with marketing the appoint¬ 
ment of a Provincial Fishen'" Marketing Officer has been 
sanctioned. To attend to the education of fishermen’s 
children. Government have provided for the conversion 
of the Fisheries Pligher Elementary School in Madana - 
palli into a Technical High School and for the supply of 
free mid-day meals to fisher children attending 53 
private schools. 

The development of the fishing industry in Bombay 
is working more or less on the lines taken up in Madras. 
The Bombay scheme will cost the Government nearly 
Rs. 30 lakhs. To provide for deep sea fishing provision 
has been made for modern power-propelled crafts equip¬ 
ped with a 20 B, H. P. engine and costing Rs. 26000/- 
a piece. It is proposed to build seven vessels each year 
and make them available to tlie fishermen, so that at the 
end of five years, the fish trade will have 30 vessels 
costing approximately Rs. 8 lakhs. , 

The scheme also proHdes for additional schools 
at Kolak and Umersadi in the Surat District, Mithbad, 
Jaitapaur and Devbag in the Ratnagiri District and 
Ma^ali in the Kanara District. 

A further scheme for providing scholarships to 
fishermen’s children for higher training abroad in differ¬ 
ent branches of fisheries and financial assistance to 
fishermen to adopt modern crafts aims at the socio¬ 
economic improvement of the fishermen. The Govern- 
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merit propose to send abroad a batch of students with 
B. Sc. degrees, to specialise in the manufacture of Shark 
liver oils, gelatine, shark skins, fish glue etc., and the 
methods of fish preservation, refrigeration, curing and 
smoking. The number of stipends given to candidates 
fishermen for training abroad on power vessels as 
mechanics has been increased. It is proposed to estab¬ 
lish research stations at convenient centres like Ratna- 
giri and Karwar. Bombay will also have a Marine 
Biological Station. A 15 -ton ice plant will be established 
in Bombay and five ton ice plants at important fish 
landing sites along the coast. Arrangements have also 
been made with textile mills for the supply of twine 
for fishermen for preparing nets. 

In Orissa the Fisheries Department is being r.cor- 
ganised and strengthened. A scheme for catching more 
fish from the Malianadi estuaty is operating with success. 
Legislation is contemplated for con..crving fish and pre¬ 
venting indiscriminate fishing. 

To support these ambitious schemes of industrialisa¬ 
tion adequate technical personnel and Research facilities 
must be developed. In U. P. besides efl'ecting improve¬ 
ments in and enlarging the scope of the existing institu¬ 
tions, Government have completed the proposals rT 
new occupational institutes. Subjects like Electric 
wiring, plumbing automobile machineries, radio tech¬ 
nique, chemical engineering, hca\y chemicals, leather, 
glass, refractors, fqpd and pharmaceuticals have all been 
covered and provided for. 

In Orissa for manning the different technical de¬ 
partments and meeting the requirements of trained 
personnel in different industries a number of candidates 
have been sent abroad for training in various industrial, 
technical and engineering subjects. During 1947-48 
sixteen scholarships will be awarded for higher training 
abroad. 
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In Bihar it is proposed to establish a first grade 
mechanical and electrical engineering College in the 
industrial area of Dhanbad. The number of admissions 
to the degree course in Electrical Engineering at the 
Bihar College of Engineering has been increased to meet 
the increased demand for training in electrical engineer¬ 
ing. 



CHAPTER VII 


POWER PROJECTS 

The Election Manifest!! (quoted in the previous 
chapter) and the Report of the National Planning Com¬ 
mittee indicate the increasing realisation of the im¬ 
portance of harnessing the power that lies hidden 
in India’s waterways. The close of the War has 
intensified the realisath)!! of the manifold uses of electri¬ 
city. In the face of a food crisis naturally people’s 
thoughts turned to the employment of electricity for 
increasing pijiduction in agriculture. The discovery 
of atomic energy has set the world athinking on the 
line of decentralised economies through progressive 
use of electricity. Besides the rapid development of 
large-scale industries and mechanisation of village indus¬ 
tries have demanded tiie generation of electricity at 
cheap rates. Electrification of villages has come to be 
regarded as an attractive amenity in village life which 
may serv^e to give a set back to landslides towards 
urban areas. 

The Ministries took account of all these facts and 
decided to launch schemes for expansion of generation 
of power. In C. P. and Berar a full fledged Electricity 
Department has been created and large-scale power 
generating stations will begin to function from 1948. 

In Bihar during the regime of the first Congress 
Ministry a complete plan of electrification of the 
province was visualised and investigations were taken 
in hand. These investigations are being actively 
pursued and the Ministry is taking whatever im- 
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mediate steps arc possible to extend the scope of 
elcctrihcatioi\ and to make its 'benefits available 
as extensively as possible, Tlie electric grid for the coal¬ 
field areas has been approved which will extend to Ram- 
garh, Hazaribagh, Ranchi, Purulia, Kumardhubi, Madhu- 
pur, and Giridih. A similar grid scheme for South 
Bihar is also under examination and a start has been made 
as regards its construction in PBBEB Scheme. 

o 

The Electric Works Branch is being reorganised 
with a view to cope with the increased volume of electri¬ 
cal work that will result from the new' schemes. By 
the end of this )''car, licences for the supply of electric 
energy to most of the towns in Bihar will have been 
granted. the meanwhile the Ministry proposes to mal e 
a beginuinp^ with the nationalisation of this public utility. 
It is proposed to take under direct control and ma¬ 
nagement the distrilmtion of electrical energy through¬ 
out the PBBEiB Scheme (as is now already done in the 
case of Dehri and Sasaram on the D. S. Scheme), which 
include the electrification of Bihar Sharif, Barbigha, 
Bakhtiarpur, Barb, Fatwa and Bihta. 

In U. P. the following schemes for generating hydro- 
cclectricity have been decided:— 

(1) Extension of the Harduaganj Power Station 
by increasing its capacity to 20,000 k. ws. 

(2) Ki-hand Dam Project —^It is proposed to impound 
9 million acres feet of water in the Rihand Basin in the 
district of Mirzapur by a dam 3000 feet long and 280 
feet high across the gorge at Pipri village. Hydro¬ 
electric power will be generated by tlie artificial fall thus 
created at a power station immediately below the dam. 
The capacity of the installed power plant will be 200,000 
horse power. The scheme will supply power to the 
eastern and South eastern districts or the U. P., Rewa 
State and other adjacent territories. It will enhance 
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the utility of the Ganges river for navigation below 
Patna. 

(3) The Sarda Transmission System —Sarda Hydel 
Scheme under construction will generate 20,000 K. W. 
firm and another 20,000 K. W. Seasonal power. The 
power will be distributed in the districts of Nainital, 
Pilibhit, BareiUy, Shahjahanpur, Kheri, Hardoi, and 
Sitapur. 

(4) Future 'I'ransmission System of Ganges Hydel 
Grid: It is proposed to extend transmission lines con¬ 
cerning the Ganges Hydro Electric Grid to transmit 
the power t(j be generated by the Muhanundpur Power 
Station (under construction) and the Sarda power which 
it is proposed to inject into the Ganges Grid at Morada- 
bad, for utilisation inside and around the western 
districts. 

(5) Sarda Hydel Utilisation (Gogra Pumping Scheme )— 
This is a scheme for providing irrigation facilities to the 
districts of Bara Banki, Fyzabad, Sultanpur. In U. P. 
also the Government are contemplating nationalisation of the 
management and distribution of electrical energy. 

The Madras 5 year plan of power generation pro¬ 
poses to double the generating capacity and the Govern¬ 
ment propose to spend to the tune of Rs. 15 crores on 
the scheme. The ^major electricity Schemes and ex¬ 
tensions which the Government have sanctioned are 
briefly as follows:— 

(/’) The Pykara Plant Extensions III Stage and Moyar 
Extension II Stage Scheme at an estimated cost of 
Rs. 250 lakhs; 

(//) The Ceded Districts Scheme at an estimated 
cost of about Rs. 50 lakhs. 

(Jii) The Kurnool Distribution Scheme at an esti¬ 
mated cost of about 5 lakhs; 

(fv) The Hindupur Distribution Scheme at an esti¬ 
mated cost of about Rs. 5 lakhs. 
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(/’) The Kollcga] Distribution Scheme at an esti¬ 
mated cost of Rs. 2 lakhs; 

(w) Conjeevaram—Chingleput—Arkonam Exten¬ 
sions at an estimated cost of about Rs. 17 lakhs. 

{vii) Etode—Salem Extension Scheme at an esti¬ 
mated cost of about Rs. 25 lakhs. 

(viii) Erode—Trichinopoly—Dalmiapuram Exten¬ 
sion Scheme at an estimated cf)St of about Rs. 39 
lakhs. 

Besides these, the Government have already taken 
steps to acquire the Madras Electric Supply Corporation 
with effect from 29-8-47. The power capacity of the 
Electric Supply Corporation being inadequate, steps 
have been taken to modernise the plant and increase the 
capacity. The nine schemes which arc in progress are 
expected to be completed before 1951 or earlier. Over 
and above these, 3 major schemes arc under considera¬ 
tion of the Go^'crnment. They are:— 

(1) Nellore Thermal Scheme; 

(2) Tanjorc-]\fayavaram-Chidambaram Extension; 

(3) West Godavari Scheme. 

Special efforts have also been made for increasing 
the use of electricity in the production of food crops. 
A circular was issued to all electrical licensees, urging 
them to give utmost priority for supply of electricity 
for agricultural purposes. As an inducement to the 
Electric licensees getting bulk supply from the hydro¬ 
electric systems of the Government for agricultural 
extensions in their areas the Government permitted in 
June 1946 the grant of a rebate to the licensees on the 
energy sold by them for agricultural purposes. The 
concession is prc>posed to be extended to thermal areas 
also. In the case of self-generating licensees where 
plant capacity has been inadequate with the resultant 
consequence of inadequate supply, the Govt, have been 
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taking all possible steps to acquire plants from other 
sources. The Government by arranging with the Elec¬ 
trical Commissioner and the Director General of Dis¬ 
posals have obviated the difficulty of supplying electri¬ 
city to rural areas due to short supply of sviitable 
poles. 



CHAPTER VIII 


COAIAIUNICATIONS 

Roads and railways are the arteries of the economic 
system of the nation. Wealth may be produced through 
efficient methods of production. There might be sound 
distribution agencies through consumers* co-operatives. 
But prosperity may be hampered through difficulties 
in the movement of goods. Communications bring 
prosperity. Besides emergencies—famines, earth-quakes, 
civil distrubances, cannot be tackled promptly in the 
absence of proper communications. A country’s 
Industrial Revolution must be preceded by a programme 
of road-building. In England Telford and Alacadame 
roads built up the high ways of British prosperity. 

The Popular Alinistries while giving clFect to ambi¬ 
tious schemes of regenerating agriculture and industry 
did not forget to place proper emphasis on road-develop¬ 
ment. 

The Government of Bihar accepted the following 
principles in planning the construction of Provincial 
Plighways and major new roads;— 

(1) Every important industrial centre or market 
should be on a major district road; and should be 
further connected to the nearest railway station or 
riverine junction by a major district road; 

(2) Any subdivisional headquarters not connected 
to a Provincial Highway with its district headquarters 
should be so connected by a major district road. 

(5) Each police station should be connected with 
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its subdivisional headquarters by at least a major dis¬ 
trict road. 

(4) Every subdiAdsional headquarters not already 
connected by a Provincial Highway to its neighbouring 
subdivisional district headquarters should be so con¬ 
nected by at least a major district road. 

(5) Generally the planning of roads should be on 
the principle that the roads should be capable of taking 
road traffic into the heart of rural areas throughout the 
year with only min(.)r interruptions, if inevitable. Every 
village in all thickly populated areas should be within 
two miles of such a road and within five miles or so in 
other areas. 

About Rs. 4.38 crores would be spent by the Bihar 
Government during the next two years on the develop¬ 
ment of road communications. The immediate pro¬ 
gramme of the Government consists of the improvement 
and construction of about 900 miles of road which 
includes National Highways, Provincial Highways and 
Major District Roads in North Bihar, because the want 
of communication facilities in that area is more marked 
than at other places, particularly in the matter of metalled 
toads. Apart from the Postwar Road Development 
Programme as a wartime measure the improvement 
of the Grand Trunk'Road wdthin the province has been 
undertaken. The road was found at places to be un¬ 
suitable to carry heavy traffic, and it is now being im¬ 
proved to a special standard of loading at a cost of about 
Rs. 37 lakhs. 'Fhe entire cost, however, will be met from 
the Central Road Fund Reserve. Another big project 
is the improvement of the road leading from Dhanbad 
to Sindri (the site of the Chemical Fertiliser Factory of 
the Government of India now under construction). 

^ As a means of further improvement of internal 
communications, it is proposed to construct landing 
grounds at several places in Bihar. Railway and road 
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communications, particularly in North Bihar, are insuiH- 
cient to meet present requirements and it is diHiculi 
reach certain places in emergency. I’he work on the ai c 
strips at Patna, MuzafFarpur, Bhagalpur and Purnea 
has been taken up and is expected to he completed very 
soon. 

U. P. Governraent’s road programme is estimated 
at Rs. 68.70 crorcs, while the provision for the current 
year amounts to Rs. 4.49 crores. A special grant of 
Rs. 22,50,000 has been made to some of the municipali¬ 
ties for the repair of the roads damaged during the War 
Period specially by the military traffic. The opening 
of certain new railway lines has been recommended to 
the Central Govt, mainly in central and western districts. 
In the Bus Transport Joint Stock Companies with 
Government, Railways, and operators as cosharers are 
to be framed. Rs. 153 lakhs have been provided in the 
new budget as Government’s contribution. A “High¬ 
way Code” is to be prepared and publicised. Particular 
attention is being paid to development of civil aviation 
and Rs. 10 lakhs have been provided in 1947-48 
Budget. 

The Government of Orissa have undertaken a 
popular scheme for the establishment of a Provincial 
Road Transport Company. To facilitate the work of 
formation of such a company certain sections of the 
Motor Vehicles Act are going shortly to be modified. 

Assam also has undertaken a heavy development 
programme for improvement of road communications 
and embankment and drainage system. The Five 
Year Postwar Reconstruction Programme envisages 
an improvement of the mileage and categories of roads 
as below:— ^ 

(1) District Roads .. .. 319.03 miles. 

(2) Village Roads .. .. .. 1857.36 miles. 
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Hill areas:— 

(1) District Roads .. .. .. 33 miles. 

(2) Village Roads .. .. .. 178.5 miles. 

During the war in Madras six railway lines were 
dismantled. The Ministr}'' took up the question of 
the restoration of dismantled lines and recommended 
to the Railway Board the reinstallation of 4 of these 
lines. Construction of four new lines is envisaged 
in addition to the provision of one or more lines 
to link up South Kanara with Mysore or Bombay. 
Proposals arc also under consideration for linking up 
Bangalore with ceded districts. Expansion of suburban 
railway traffic is also under consideration. As part of 
the Postwar Scheme the Government of Madras have 
in hand the improvement of useful posts in this province. 

The Government of Madras also have decided to 
nationalise motor transport at the earliest possible date 
and have appointed a cabinet sub-committee to work out 
the ways and means for giving effect to that decision. 
Government have sanctioned the starting of a Govt. 
Bus Service in Madras city with 6 buses to begin with, 
niore buses being put on the road as more vehicles 
become available. 



CHAPTER IX 


WELFARE OF I.ABOUR AND OTHER 
EMPLOYEES 

“In regard to labour, the State shall'safeguard the 
interests of industrial workers and shall secure for 
them a minimum wage and a decent standard of 
living, proper housing, hours of wf)rk and conditions 
of labour, in conformity, as far as economic conditions 
in the country permit, with international standards, 
suitable machinery for the settlement of disputes 
between employers and workmen, 'and protection 
against the economic consequences of old age, sick¬ 
ness and unemployment. Workers shall have 
the right to form unions to protect their interests.” 

—flkction Manifesto. 

The above extract from the Congress Election 
Manifesto in short is the Labour Manifesto of Congtess. 
As a mass party Congress has always stood for the legiti¬ 
mate interests of the workers in the fields and factories— 
and for the matter of that of the exploited in various 
spheres of hfe. It has been shown how through com¬ 
prehensive agrarian reforms the ministries have protected 
the interests of the peasants. If they have not forgotten 
the man behind the plough, they have taken equal interest 
in the lot of the man behind the machine. It is not merely 
to stem the squalor and misery which comes in the wake 
of capitalist industrialisation but to oil the machinery 
of national production that ministries addressed them¬ 
selves to a comprehensive programme of labour legis- 
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lation and labour welfare. It is a fact that in the at¬ 
mosphere of strife and discontent engulfing the world 
the measures adopted by the ministries could not as¬ 
sure unbroken industrial peace. The work of the 
ministries was made all the more difficult by factors 
over which they had no control, such as inflation and 
sliortage of essential commodities leading to high cost 
of living and by the unhealthy propaganda and activities 
of the communists among labourers. Fully conscious 
as they were of the hardships of labour, they could not 
but handle delicately the interests of production in the 
early phase of Indian Industrial Revolution. 

The Government of Bombay set the pace by passing 
the Industrial Relations Act, It came to rectify the 
outmoded Bombay Industrial Disputes Act and to cut 
fresh grounds in sev'^eral directions. It facilitated the 
organisation of labour by creating a list of approv^ed 
unions and introducing a categoiy of primary unions. 
The condition relating to the recognition of a union by 
the employer for the purpose of registration has been 
removed. The membership for a representative union 
has been brought down from 25 to 15 per cent and the 
qualifying period for registration has been reduced from 
six to three months. 

The Act also provides for the establishment of 
Labour Courts to ensure impartial and relatively quick 
decisions in references regarding illegal charges, illegal 
strikes and lock-outs and complaints that either side 
may bring up. The Labour Courts are an innovation 
so far as this country is concerned. 

Another provision is made for setting up Joint 
Committees of representatives of employers and 
employees in various occupations and undertakings in 
industry'. This is a device of establishing direct and 
continuous touch between representatives of employers 
and workers and securing speedy consideration and dis- 
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posal of difficulties which arise from day to day relations 
between employers and employees. • 

The maximum duration of conciliation proceedings 
has been very much curtailed; a wider held for the exer¬ 
cise of discretion has been given to the Government to 
refer disputes to the arbitration of the Industrial Courts 
and the powers and duties of the labour officer have 
been extended to enable him to function more efficiently. 

In addition to organising industrial relations 
through a comprehensive piece of legislation the Bombay 
Government created ar- separate Directorate of Labour 
Welfare whose main concern is to provide the labouring 
population of important industrial towns such as 
Bombay, Ahmedabad, Sholapur and Hubli with faci¬ 
lities for healthful activities and wholesome amusement 
in leisure hours. The Directorate has under its control 
27 Welfare Centres—15 in Bombay, 5 in Ahmedabad, 6 
in Sholapur and i in Hubli. Welfare centres have their 
own play grounds and arrange dramatic performance, 
cinema shows, musical entertainment and literary classes. 
Some of the larger ones have a central hall for meetings, 
libraries and gymnasia. Training is also given in hand 
spinning, first aid and home nursing. In fact these 
centres provide a rendezvous for industrial workers and, 
by giving them opportunities for relaxation, help keep 
them from the path of temptation. 

While Bombay has gone ahead in the matter of 
labour legislation and labour welfare, other provinces 
have in their own way done a lot for labour welfare. 
Bombay is perhaps the most industrialised of the pro¬ 
vinces and factory labour in organised form constitutes 
one of the important elements of the economic life of the 
province. Naturally enough Bombay Government have 
the most progressive labour programme. 

In Assam the Oil and Coal Mine Labour is under 
the charge of the Central Government. Tea Garden 
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Labour consisting of a million souls, is the main concern 
of the Labour Department of the Assam government. 
The government are also considering ways of ameliorat¬ 
ing labour conditions in Cement and Saw Mill Factories. 

The Assam government have set up an Advisory 
Committee (Plantation) with the representatives of the 
employers, employees and labour welfare workers. 
The committee will advise on the measures to be taken 
up by the government for the improvement of the 
conditions of the plantation labour. 

Due to the initiative taken by the Ministry in con¬ 
vening a tripartite Conference of the employers and 
employees of Tea Industry in India and the represen¬ 
tatives of the provincial governments and the central 
government a conference was held in January and 
adopted the following measures:— 

As regards wages, a report will be submitted and the 
rates will be agreed upon in the next Session of the Tri¬ 
partite Conference. 

Pending settlement of rates, and hoc dearness 
allowance of two annas per day will be given in Assam 
Valley on the increased wage of 1946 which would bring 
the total earnings of a male labourer to annas fourteen. 
Corresponding increases would be given for women 
and children workers in both the valleys. 

Maternity benefit, sickness benefit, housing, medical 
aid, education, welfare activities etc. fall under the pur¬ 
view of the enquiry. 

For ameliorating the conditions of the employees 
other than Labour in the Tea Gardens the government 
are proposing to introduce a bill. 

In Madras since the Ministry took up office a number 
of labour disputes arose. Through the timely inter¬ 
vention of the government they were amicably settled. 
In the settlement of industrial disputes the Industry 
and Labour Department has a creditable record. In order 

5 
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to provide employment for unskilled labourers in the 
areas affected by adverse seasonal conditions in the dis¬ 
tricts of 7\nantput, Bellary, Nellorc and Coimbatf)re, 
road works were started and grants amountins^ to 
Bs. 886524/- were sanctioned by the government to the 
district boards towards tlic cost of these works. 

In C. P. and Berar the Government have appointed 
a Committee to enquire into the conditions of textile 
workers, 'fradc Dispute Bill and shop Assistants’ Bill 
have been presented to the Legislature. 8 hours’ day 
has been decided upon and medical facilities have been 
extended tf) certain Coal fields. Tn the mining areas 
three ambulance cars have been provided. 

In Bihar the Government are trying to implement 
most of the recommendations made by the Bihar I.abour 
Enquiry' Committee of which Hon’ble Dr. Rajendra 
Prasad was the Chairman. Some of the recommenda¬ 
tions 'will form the subject of Central Legislation. The 
Bihar Maternity Benefit Act (1946) has been brought 
into force to implement the recommendations of the 
Bihar Labour Enquiry Committee with regard to 
maternity relief. 

A special officer has been appointed to prepare 
an industrial Housing Sclieme. A Census of Industrial 
Production is being set on foot under the Industrial 
Statistics Act. The compilation of the Cost of Living 
Indices is being put on a sounder footing as a result 
of exhaustive family budget enquiry undertaken at the 
important industrial centres of the province. Attempts 
are being made to make the provisions of the Work¬ 
men’s Compensation Act widely known and the Labour 
Commissioner has been appointed Commissioner for 
Workmen’s Compensation in all contested cases. The 
factory^ inspection department is being reorganised and 
strengthened. 

In U. P. a Labour Enquiry^ Committee with Sri 
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R. R. Bakhale, M. L. c. (Bombay) (who has loiig-standinji; 
connections with the Trade Vinion ISIovemenl in this 
country) has been appointed. 'Fhe terms f)f reference 
arc wide and the enquiry is invended to be compre¬ 
hensive. I'he Committee has issued a questionnaire. 
The Committee will, however, recommend ad interim 
proposals with regard U) wages, hours of work etc. 

An Inquir)" Committee appointed to inquire intf> 
the outstanding ci[ucstions relating to labour employed 
in Sugar Factories has already subnntted its report. 
An Adjudication Board w^as set up in respect of the 
industrial dispute existing in the Alartin Group of In¬ 
dustrial Undertakings. An adjudication ^ Board was 
appointed to adjudicate in the trade dispute in the 
printing presses in Lucknow. 

U. P. Shops and Commercial Establishments Bill 
has been introduced. 

In addition to the establishment of an Industrial 
Relations machinery the Government have accepted a 
comprehensive programme of labour welfare. I’hc 
question of labour housing in Cawnpore has been 
referred to a high class American planning expert and a 
survey of housing conditions in other industrial censtre 
outside Cawnpore is being made. 

A lump sum of Rs. ao,ooo/- has been placed with 
the labour Commissioner, to enable him to reim¬ 
burse industrial concerns, where cooked food canteens 
are set up, to the extent of their losses on these experi¬ 
ments. The Labour Commissioner has been authorised 
to organise one off the ration food canteen at Cawnpore 
and a similar canteen at Lucknow^. 



CHAPTER X 

EDUCATION 

Adequate arrangements should be made for the 
education of the masses with a view to raising them 
in.teiiectually, cconr)mically, culturally and morally, 
and to fit them for the new forms of work and ser¬ 
vices which will open out before them.” 

—FJection Manifesto. 

Under the bureaucratic control the educational 
system of the country had no touch with the needs of 
the people and the country. It was used generally as a 
machinery for rearing the personnel of the ministerial 
ranks of the administration and a few fortunate members 
of the Civil Service. There was very little emphasis 
on mass literacy which is the foundation of Swaraj. 
There was inadequate provision for technical education 
and fundamental research which support the economic 
machinery before and after industrial revolution. 

There was little thought for education through pur¬ 
poseful activities and vocational education, which might 
check unemployment generally and unemployment of 
the educated middle class in particular. There was 
nt> planned drive for cultural uplift of the backward 
elements in society. 

The programme of education taken up by the Minis¬ 
tries is a programme of national education in the sense 
that it subserves the needs of the nation and keeps pace 
with the spirit of the time. Wide in outlook, bold and 
realistic in vision and popular in sympathy, the Minis- 
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tries have undoubtedlv salvaged Education from its 
narrow, anaemic'and anachronistic existence. 

Introduction of compulsort^ Primary Eeiucation in 
the shortest period throughout the province has been 
given the foremost priority in these plans. 

Skction 1 

Compulsory Primary hducai/ou 

In Bombay at an Education Conference convened 
by the Prime Minister in June 1946, the general opinion 
expressed was that compulsion should be extended 
in the first stage, at least to a fo\it year course for the 
age limit 6-11. Children should be brought under 
compulsion progressively, taking the age group of 6-8 
first year and carrying it to 6-11 in the fourth year. The 
Government haA^e decided to follow this programme and, 
to begin with, compulsion will be introduced first in 
villages with a population of 1,000 and over and later 
in all other areas. 

In U. P. with a view to making education universal 
a comprehensive scheme has been drawn up under 
which compulsory Primary education in urban areas 
where it was not in force was extended and 2,200 new 
primary schools will be opened each \'car for 10 years till 
every two villages in the province are provided with a 
school, with the ultimate aim to provide one school in 
every village with a population of 100. 

In Bihar the Primary Education Act has been amend¬ 
ed so as to allow compulsion to be introduced for boys 
between the ages 6 and 14 and girls upto the age of 11 
in the area where basic education is in force to enable 
experiments being made so that on the basis of the results 
obtained compulsory education may be planned on a 
wider basis. 

In Assam Primarv Education Act has been amended 
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to improve the administration of Primary Education. 

In Orissa the Government sanctioned a sura of 
rupees five lakhs in 46-47 budget and a similar grant in the 
budget of the current year for improvement of primary 
schools in the non-agency areas. In order to encourage 
primat}’- education in the partially excluded areas of the 
province Rs. 1,30,000 were provided in the budget of 
1946-47 for the establishment of 100 primary schools in 
backward areas. This is proposed to be continued at the 
same rate for the next four years. 

T/je greatest snag in the primary education was the 
very low pay given to the primary school teachers. In 
most of the provinces substantial relief has been granted 
to the primary school teachers. In Bombay when the 
Ministry assumed office, the Primary teachers were on 
strike. The Ministry assured them that their grievances 
would be looked into witli the utmost sympathy and 
consideration. 

The Government after carefully considering ail 
factors and obtaining expert advice, issued orders sanc¬ 
tioning higher scales of pay with cfFect from 1st August 
*46 for trained and untrained teaciicrs and dearness 
allowances at Government rates was also made payable 
to all teachers with retrospective effect from July i, 
1944, the Government bearing the entire extra expen¬ 
diture on this account. 

The recent increase in dearness allowances paid to 
Government employees has also been extended to 
primary teachers. The Government has further sanc¬ 
tioned the grant of interim relief to primart' teachers 
at the same rates as for Government servants. The 
Government has for this purpose disbursed about 98 
lakhs of rupees as advance to Local authorities for the 
current year. The Government have also given assur¬ 
ance that as soon as the Central Pay Commissions’ 
Report is received, the primary teachers’ pay will once 
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again come under review along with that of Government 
servants. Government have also sanctioned the grant 
of bonus to primary teachers as in the case of Govern¬ 
ment servants. The new pay scales have secured uni¬ 
formity throughout the Province. The ultimate annual 
cost on account of this increase in the pay scales and on 
account of the programme of compulsory education may 
go up to well over Rs. 8 crores. 

The Government have also issued instructions to 
all Administrative officers to advise their School Boards 
that teachers who had taken part in the Civil Disobedience 
Movement of i94z and had resigned or were dismissed 
should be re-employcd as teachers in permanent 
vacancies. 

Tn Bihar schemes for refusing the salaries of teachers 
of all grades are under consideration and as a temporary 
measure, to give immediate relief, Government have 
sanctioned payment of dearness allowance at an average 
rate of Rs. lo per head per month to primary and 
middle school teachers with effect from ist December 
*46 involving a total cost of nearly 50 lakhs of rupees 
a year. Similarly a sum of rupees ten lakhs has been 
sanctioned for payment of dearness allowance to 
secondary school teachers—private and aided. These 
do not include dearness allowance paid to teachers of 
Government schools and colleges. 

In Assam the pay of the primary school teachers 
has been increased—^the trained teachers are getting 
a five rupee increment. In the beginning the municipal 
School teachers were left out. Later on this barrier 
was lifted and all primary school teachers irrespective 
of their departmental affiliations are receiving equal 
treatment. 

In Orissa during the war years the minimum pay 
of primary teachers was kept at Rs. 7—^less than that 
of agricultural labourers. One of the first tasks of the 



Ministry was to raise the scales of pay of primary 
teachers to a maximum of Rs. 20/-. 

Tie expansion of elementary education postulates 
the availability of trained teachers. In C. P. and Berar 
ten additional normal schools for training of primary 
school teachers and three Diploma Training Institutes 
for Secondary School teacliers have been opened. 
Government of Madras have also sanctioned additional 
training classes. 

In view of the programme of compulsory primaty 
education, a very large number of school buildings will 
be required in each province. In Bombay the Govern¬ 
ment are anxious to spend on the voluntary donations 
that may be forthcoming in their districts together 
with Government grants which will be substantially 
increased hereafter. An expenditure of Rs. 32 lakhs 
per year has been provided for the construction of school 
buildings in the Government's reconstruction pro¬ 
gramme. 

In U. P. the buildings of the new primary Schools 
will as far as possible be provided by the villagers them¬ 
selves witli a subsidy from the Government to the extent 
of Rs. 1000/-. Each school building will have a garden 
and an akhara attached to it. A library and a reading 
room will also be provided for each school. In the 
new budget a provision of Rs. 28.16 lakhs has been made 
for the purpose. 

As the present costly types of buildings for these 
puposcs are obviously beyond the resources of the 
countr)’-, cheaper types but fulfilling the requirements 
of sanitation, accommodation, durability etc., will 
have to be evolved. In Bihar thework of constructing 
buildings for basic schools in Brindaban area is being 
developed on a wider and more comprehensive basis. 
It is also being examined if the same building may be 
used for both a school and a hostel. 
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Sectoin II 


Basii^ Hducation 

Basic Education or education through purposeful 
activity is no more an experiment. It is the accepted 
programme of the eight ministries without an exception. 

In Bombay, Basic Education was introduced, in 1958 
and at present the Government run 54 special 
Basic Schools. For further expansion, trained personnel 
and adequate equipment are nccessar\^ Until these 
become available, the Government have decided, as a 
first step, to introduce craft training in all primary 
schools and extend the syllabus of training colleges to 
cover Basic Education also. The scheme is expected 
to cost in the neighbourhood of Rs. 14 lakhs (non¬ 
recurring) and Rs. 7 lakhs (recurring). The Govern¬ 
ment have started refresher courses in Basic Education 
for staffs of training institutions and assistant deputy 
educational inspectors at the Training College at Poona 
and also deputed some teachers from the department 
to Wardha for training in Basic Education in the train¬ 
ing class organised by the Hindustani Talimi Sangh. 

In Madras two training schools have been opened 
for the training of teachers in the basic system of educa¬ 
tion and about 12 officers have been deputed to Wardha 
to attend a course of training there. A representative 
board has been constituted to advise the Government 
on matters pertaining to basic education. The Govern¬ 
ment have also undertaken to arrange for the publication 
of textbooks on Basic Education in Tamil and Telegu. 

In U. P. Government sanctioned the opening of 200 
Basic Primary Schools for boys and 200 for Girls in rural 
areas, with effect from July 1946, spread over the whole 
province according to the requirements of the province. 
Primary Education in rural areas was further extended 
by opening another 200 Basic Primary Schools for 
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boys and introducing the shift system. A majority 
of the existing primary schools will be converted 
in the course of next five years. Grants in aid were given 
to libraries, reading rooms and pre-Basic schools. 

In Orissa to assist the Government in the imple¬ 
mentation of their policy with regard to this scheme, a 
Board of Basic Education has been formed and 8 teachers 
including one lady teacher, have been deputed for special 
course of training at Wardha. The trained teachers 
on returning from Wardha will open z centres for 
elementary training of pupil teachers, who are intended 
to be employed in the junior basic type of schools. A 
sum of Rs. 2,42,000 has been provided in the budget of 
1947-48 for the purpose. Eleven basic schools existing 
in the Bari area of Cuttack are being maintained by the 
Government and steps have already been taken to open 
the two elementary training schools—one at Angul 
and another at Rassulkunda. 

Assam has adopted a comprehensive scheme of 
Basic Education. Twenty-four selected students have 
already been sent to Wardha and Delhi for training in the 
system of Basic Education and about thirty six more are 
going to be sent next year. Tt is proposed to start nine 
centres of Basic Education including three for females 
within the province immediately. Besides ten schools 
have been proposed to be converted to Academic High 
Schools under the Sargent Scheme in the villages. 
Two junior Technical schools will also be opened soon. 
The scheme when fulfilled will give the Province about 
500 Basic Schools, some Junior Technical Schools and 
possibly one Senior Technical School. As the Govern¬ 
ment is contemplating to introduce Compulsory Pri¬ 
mary Education throughout the province, six training 
centres for Primary school teachers jon aided basis have 
been started. These centres will be able to turn out 240 
trained teachers annually besides those now trained in 
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the other two centres—in Jorhat and Sikhar. 

In the Bihar Scheme provision has been made to 
improve and expand the elementary training schools 
and to turn them into full-fledged basic training schools. 
Besides, new basic training schools are being opened 
so that in course of 5 years on an average two basic 
training schools will be working in each of the 
16 districts of the province. To start with thirty 
instructors are already under training to staff the new 
basic training schools one of which has already 
been started in the Brindaban area in Champaran 
where the experiment in basic education has been going 
on for the last eight years and another will be opened 
soon at Bikram in Patna district. The existing basic 
training school at Patna Jias also been further expanded 
to accommodate 50 more trainees. When the instructors 
now under training will complete their course, four 
new basic training centres will be started—3 of which 
will be located among the Adibasis in Chotanagpur 
Division and the district of the Santhal Parganas. 
According to this programme 50 more instructors are 
propc)scd to be trained next year and with their help 
more basic training schools will be started in 1948. 
In the meantime the existing elementary training 
schf>ols will grow and develop into basic training schools 
and within ten years at the outset there will be about 60 
basic training schools, four on an average to a district and 
at least one per sub-division. 

The scheme contemplates the opening of at least 
5 o basic schools round each training school and affiliat¬ 
ed to it for the purpose of inspection and guidance. 
From the eighth year of the starting of the ist basic 
school every centre will have either five different 
post-basic schools each teaching one definite course or 
on©, or two multilateral post-basic schools teaching 
more than one course as may be found convenient on 
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consideration of the requirements of the locality. 

It is also proposed that after two years the Patna 
Basic Training School will be converted into a Basic 
Training College to train teachers for the post-basic 
schools and instructors for the basic training schools 
and a second basic training college will be started in some 
rural area so that the necessary number of teachers 
for the post-basic scht)ols and supervisers and inspectors 
to fill the administrative posts may be trained. 

The first post-basic schools will be started soon in 
Brindaban area. This school will be a multilateral school 
and will provide for five different courses suitable for 
those who complete the courses for direct entr\'^ into 
the profession of (i)agriculture; (2) textile; (3) techno- 
logy (including wood and metal work and village en¬ 
gineering ) and (4) teaching, 'fhe fifth course will be 
specially for women and is intended to train them up 
in all aspects of homecraft. This new school is growing 
to be so organised as to help students in becoming self- 
supporting to the largest extent possible in the mauer 
of their educational and maintenance charges and will 
be in that matter an extension of the idea of self-sufficient 
basic schools envisaged in the Zakir Hussain Com¬ 
mittee’s scheme of basic education. 

While the programme of expanding basic education 
will be pushed on, in the syllabus of the existing pri¬ 
mary and middle schools as also the liigh schools a basic 
bias may be imparted by introducing art and craft work, 
so that the ground may be ready for their conversion 
later on into full-fledged basic and post basic schools 
in the course of a few years when the necessary number 
of trained teachers for actual basic school work may be 
available. 

To this end it is proposed to introduce spinning, 
weaving, gardening and such other crafts as can be con¬ 
veniently introduced, in the first instance, in the existing 
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training college and other training schools of the older 
type so that all new teachers even though trained ac¬ 
cording to the old syllabus may have necessary train¬ 
ing in at least one art or craft which they could 
introduce in the existing schools. 

The entire system of girls* education in Bihar is to 
be reorganised and courses and activities are to be re¬ 
orientated as to make every girls' institution a centre 
of training girls for life. A Committee [has been ap¬ 
pointed to draw up these revised courses and programme 
of activities. As a preliminary’- step 6 women teachers of 
proper mental make-up and training would be sent to 
receive training at the Kasturba Training Centre 
at Sevagram or elsewhere. After their return they will 
train other teachers for the purpose. To staff the 
increasing number of girls* schools and colleges 
it has been decided to recruit widows of respectable 
families with the necessary equipments and train them 
up to take teaching work. The entire cost of this 
training including all expenses of the recruits will be 
borne by the government and each trainee will 
receive training according to her mental calibre and will 
be allowed to go up according to her capacity to the 
highest stages possible. There will be a number of 
training schools for women and ultimately a Training 
College, A senior basic school for girls is to be opened 
by government during the current year and the staff is 
already under training. To attract more women to re¬ 
ceive training as teachers for basic schools the rate of 
stipend for them, has been increased from Rs. 20/- to 
Rs. 30/- per month. 

Section III 

Liquidation of Mass Illiteracy 

To build up the very foundations of democracy as 
the ministries took up the question of compulsory pri- 
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raafy education and Basic Education, Liquidation of 
Mass Illiteracy and Adult Education were given top- 
priority in their Education Programme. 

With this end in view in Bombay the Congress 
Ministry had launched in 193 8 a Scheme for the establish¬ 
ment of voluntary primary schools. Briefly put, private 
associations and individuals interested in rural education 
were called upon to start singk-tcachcr schools in small 
schoolless villages, particularly in educationalh’’ back¬ 
ward areas. Maintenance grants w'cre paid to these 
schools on capitation basis to a maximum of Rs. 200/- 
a year. 

When the Ministry resumed office it was found that 
there was a fail in the number of schools started under 
this Scheme during the past few years. With a view 
to arresting this fall, the Government issued an appeal 
to the managements of these schools urging them to 
go ahead with their activities and assuring them of its 
financial support. Conditions regarding eligibility for 
grant to Mass Literacy Schools have also been liberalised. 
Associations conducting Mass Literacy Schools are 
being paid from ist November ’46 dearness allowance 
grants equal to 2/3 of the expenditure by them on dearness 
allowance. Teachers conducting their own schools 
under the Mass Literatcy Scheme are also being paid a 
bonus equal to 2/3 of the dearness allowance at govern¬ 
ment rates. Ten per cent of seats in government 
training institutions have been reserved for teachers 
in mass literacy schools. 

The Government consider it of great importance 
that simultaneously with the extension of compulsory 
primary education and mass literacy, a drive should 
be made to remove Adult Illiteracy. The scheme 
regarding the reorganisation of Adult Education 
which worked satisfactorily in four districts has been 
extended to 13 additional districts. It is further con- 
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templatcd to extend the schemes to the additional 165 
centres. In Bombay Gty, the efforts of the Bombay 
(aty Adult Education Committee have been highly 
successful. They hitherto made 100,000 adult literate and 
have drawn up a plan for removing adult illiteracy in the 
city within a period of 10 years. The Govt, propose 
to assist the Cf>mmittcc in a larger measure in this prt)- 
gramme. In this effort the Ch)vt. propose to take 
advantage of Visual Eduation, in particular Film Ihliica- 
tion. f’ilm projeetttrs will be placed in charge of both 
government and non-government institutions. A scheme 
is being worked out in this respect and for obtaining 
suitable educational films produced by private agencies. 

The Government of Bihar have also drawn up a 
new programme of adult education which will include 
not only the liquidation of illiteracy by opening many 
literacy centres all over the province but also the edu¬ 
cation of the people through oral lectures, visual instruc¬ 
tion and provision of libraries. For this purpf)se a c(>- 
ordinate programme of utilising the different agencies 
of Govt, and in particular the agency of the field publicity 
section of the Publicity Department has been drawn up 
ind under the field publicity scheme a film section is 
soon to be started which will arrange for the produc- 
:ion of educative films of all kinds covering all aspects 
>f life—sanitation, co-operation, agricultural improve- 
nent, village industries, organisation of village pancha- 
^ats, utilisation of leisure and waste materials, physical 
mlturc, celebration of national festivals with a view to 
promote unity, national solidarity and united action etc. 

Arrangements are in progress for starting a network 
f libraries beginning with a central library at the pro- 
incial headquarters at one end and with village libraries 
i the other end. In between there will be libraries at the 
listrict and sub-divisional headquarters. Ultimately 
lere will be a library for every group of five villages 
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or so. These libraries will be provided by Govt, with 
books—several series of which are to be planned and 
published, each of loo books and covering all topics 
of interest to the ordinary people and all aspects of 
social life and activities—^past and present. Each library 
will be supplied also with a weekly newspaper and 
monthly magazine both of which will be published 
by the government. 

To begin with the high schools and the middle 
schools in the rural areas will be organised as permanent 
centres of adult education where the publicity workers 
with their charts and films ■will visit regularly and show 
their pictures and give talks to the people of the area. 
The teachers of the school will arrange that the meeting 
is well attended. The teachers and the students of the 
schools will be entrusted also with the task of arranging 
for a regular reading of the books and magazines supplied 
once a week to the people of the locality. The librar}'^ 
will also be located at the schools and the teachers and 
the students will undertake to run these libraries pro¬ 
perly as a library for the whole village and the locality. 
The services of the workers of public bodies and as¬ 
sociations like the All India Spinners* Association, All 
India Village Industries Association etc., will also be 
utilised to further this programme of adult education 
and their different centres in the rural areas, whenever 
possible, will be converted into centres of adult education 
work and cognate activities. 

The Ministries devoted special attention to the 
question of the cultural progress of the Harijans and other 
backward elements in the society. We propose to dis¬ 
cuss the subject under a separate section—“Uplift of the 
Harijans and other backward classes.” 
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Section IV 

Secondary and Higher Hducation 

While accepting the claims of primary education, 
mass literacy and adult education as the first charge on 
the Education Budget, the ministries did not fail to give 
due consideration to Secondary, Vocational and Higher 
education in the Colleges and the University. 

In Assam the aided high schools will receive 
increased grants in aid. In the sphere of collegiate edu¬ 
cation provision has been made for affiliation in new sub¬ 
jects in the Intermediate and Degree classes (Arts and 
Science). To pave the way for the Gauhati University 
post graduate sections in Botany, Philosophy and Eco¬ 
nomics have been opened in the two government col¬ 
leges. Provision for teaching vocational subjects, intro¬ 
duction of teaching of weaving in the govt, high schools 
and aided high schools are recent improvements. 

In Bombay to meet the growing demand for se¬ 
condary education with an agricultural or vocational 
bias, the Govt, have decided to start additional Agri- 
cvdtural High Schools. Already one high school in 
Surat District has been taken over and converted into an 
Agricultural High School. A s|)ecial grant has been 
given to the Anjumani Islam for its girls* schools. A 
special grant on a 50-50 basis has been sanctioned for 
payment of dearness allowance to teachers of non¬ 
government secondary schools. The grant is given 
to schools which pay dearness allowance to their teachers 
at govt, rates. 

The Government of Bombay are also considering a 
bill to overhaul the Bombay University Act with a view 
to remove its defects. The need for the establishment 
of Regional Universities has been accepted in principle. 
A bill on the basis of the Maharashtra University Qim- 
mittee’s recommendations is being actively considered 
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by the Government. Two separate Committees will also 
be appointed to advise the Government on the formation 
of regional universities for Gujarat and the Kamatak. A 
second College of Engineering will be opened in 
Ahmedabad in June *48. The Govt, have decided to 
send abroad students for higher studies in technical and 
scientific subjects including Agriculture. The number of 
students recommended for 1947-48 is 30. 

In the Post-war Development Plan of the C. P. & 
Berar Government the aim of the educational policy 
is to provide ultimately universal compulsory basic 
education for all children of ages 6-14, supplemented 
by adult education to liquidate illiteracy completely. 
A Board of Basic Education will be set up to advise 
the Govt, and 242 Senior Basic and 484 Junior Basic 
Schools will be established in the first five years. In 
order to ensure a living wage of Rs. 30 per month to 
teachers of primary and Indian middle schools. Govt, 
have undertaken to bear the difference between the pre¬ 
sent salaries of teachers and the proposed minimum of 
Rs. 30/-. To house adequately about 800 primary and 
middle schools of the province the Govt, would spend 
Rs. 150,000 per year for the next three years. 

The scheme of high school education envisages 
improvement in the system of education with particular 
stress on science subjects and intends to pay more atten¬ 
tion to the training of character of pupils and the im¬ 
provement of physique. For this purpose compulsory 
physical and military education is being introduced in 
high schools. In order to get well trained teachers 
provision has been made for expanding the Spence 
Training College at Jubbulpore. To encourage girls 
to take to teaching every year 300 girls studying in middle 
schools and 50 in high schools who undertake to enter 
and stay in teaching profession for at least 5 years will 
be given stipend and exemption from tuition fees. 
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A technical school is beiiigstarted at JuI>bulporeand 
three Junior Technical Schools at Nagpur, Akola and 
Raipur, The Berar Victoria Memorial Technical Institute 
■will be assisted by grants to give electrical training. At 
the University Stage Science education will be emphasi¬ 
sed. As it is intended that instruction should he imparted 
through the medium of the mother tongue even in colleges 
it is. proposed to assist the University in establishing 
chairs for Hindi and Marathi. The University has 
decided to introduce compulsory military training in 
all its affiliated colleges and assistance to enable it 
to implement this decision is provided in the plan 
of post-war development. A college of Engineer¬ 
ing is being opened in the current year at Jubbulpore 
and the Govt. Engineering School is being extended 
to enable it to impart i nstructions in archi tccture, art and 
electrical engineering besides civil and automobile 
engineering. Increased grants have been made for 
extending hostel accommodation. The total expendi¬ 
ture in the post-war plan comes to Rs. 10.22 crores and 
the future annual recurring expenditure will be Rs. i. 29 
crores. 

In N. W, F. P. to check up irregularities in 
education programme Advisory Committees have been 
set up in every, tehsil. To attract capable men to 
the teaching profession the same Scale of pay is go¬ 
ing to be set up for a headmaster, an inspector of 
police and a tehsildar. 

In Orissa the Govt, propose to give grant in aid for 
opening of 6 high scliools each year for a period of 
5 years through the local bodies and private management. 
Incremental scales of pay have been granted to teachers 
of 27 aided high schools, and it is proposed to extend 
similar concession to 14 new high schools next year. 
Govt, have given interim relief to the teachers in high 
schools pending the revision of the existing scales of pay 
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with a view to remove the disparity between the scales 
of pay of Govt, high schools and aided ones. 

In order to man the middle English schools and high 
schools the scheme of secondary training has been 
extended by increasing the number of seats in the z 
secondary training schools at Cuttack and Birhampore 
and increasing the value of their stipends. The number 
of seats in the training college at Cuttack has been in¬ 
creased from 30 to 80. 

Govt, of Orissa have gone forward in providing 
college education to almost all districts. A degree 
college was established last year for girls at Cuttack. 
To encourage education amongst girls it has been de¬ 
cided to give free studentship to them at all stages of 
education except to those whose parents are assessed 
to income-tax or agriculture tax. 

In order to facilitate foreign training of teachers 
in the Colleges, the Govt, of Orissa have deputed 14 
teachers including 2 lady teachers from colleges and 
schools for foreign training in different subjects. Physi¬ 
cal education is receiving attention as never before. 

In Bihar University Education is to be reorganised 
and a Govt, bill to convert the Patna University into a 
teaching and affiliating University is ready and will soon 
be introduced in the provincial legislature. There is 
no provision at present for teaching many subjects which 
have important bearing on the life of the province. 
For instance, although this province abounds in mineral 
wealth, there is no aijangement for teaching mineralogy. 
The province has a large forest area. But there is no 
arrangement for teaching forestry. The Province has 
richest materials for study of antiquities. But there is 
no arrangement worth the name for such study. It is 
proposed, therefore, to start teaching in Geology, 
Mineralogy, Forestry, Botany, Zoology, Physiology, 
Anthropology. Schemes are under consideration for 



85 


opening classes in Journalism, Linguistics and Social 
Welfare work etc.,which arc necessary for training young- 
men for all varieties of national work today. To pro¬ 
vide facility for research in all branches of study a 
scheme is receiving active consideration. A Research 
Institute vdll be started in conjunction with the Patna 
Museum where arrangements will be made for carry'ing 
on research and training research workers in Archaeo¬ 
logy, Epigraphy, Numismatics, Pali Literature, Buddhis¬ 
tic Philosophy, Prakrit Literature and Jain Philosophy 
etc. 

The Tatna University has decided to change the medium 
of instruction and examination upto the graduate classes 
in Arts and Science and Commerce from English to 
Hindustani practically with immediate effect. A scheme 
for early production of suitable books for the purpose 
is being worked out. 

As there is an acute and increasing demand for 
accommodation both in colleges and hostels, expansion 
schemes are under consideration. A degree College 
has already been opened at Ranchi in July ’46, which 
will incidentally help in spreading higher education 
among the Adibasis of Chotanagpur. 

To free poor but meritorious students from financial 
worries and dependence on charity which has a deleterious 
effect on the aevelopmcnt of self-respect and character 
generally and to enable them to devote all their time to 
studies so that they may make full contribution by their 
character and capacity to national welfare, it is proposed 
to make special provision for granting debts of honour 
to selected students which they would return after they 
have finished their studies and started earning. 

In U. P. the reorganisation of Secondary Education 
has been receiving attention in all its aspects and a 
provision of Rs. 5 lakhs has been made in the new budget 
for grants-in-aid. >To effect changes in the set up of the 
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supervising staff an officer in each district to supervise 
Primary and Secondary Education is to be appointed. 
To meet the growing demand for trained teachers, a 
Government Training College for men was started this 
year at Benares and another is proposed to be started 
from July, 1947. The number of Intermediate and 
Degree Colleges has also increased. The Government 
have considered (i) the appointment of a Provincial 
Universities Grant Committee consisting of a few emi¬ 
nent persons not directly connected with Government 
who might have considerable experience of University 
administration, in order mainly to exercise a general 
supervision over the allocation of grants to Universities; 
(2) the appointment of Scientific Research Advisory 
Committee for the promotion and encouragement of 
scientific research in Universities, (3) appointment of a 
Committee for reorganising museums, (4) appointment 
of a Special officer to prepare a programme of the 
revival of national culture in the province and (5) crea¬ 
tion of “a U. P. Fund for the encouragement of Hindus- 
thani Literature” by giving reward to eminent scholars 
for outstanding work or payment to indigent scholars. 
A provision of Rs. 50,000 has been made for the purpose 
in the current budget. 

The Government have appointed (1) a committee 
under the Chairmanship of Maulana Abul Kalam Azad 
to advise on the reorganisation of Persian and Arabic 
studies and (2) a committee to devise means for the 
better management of aided Anglo Hindusthani insti¬ 
tutions. 

The need for expert personnel has been fully appre¬ 
ciated if there is to be a rapid all round development. 
A number of additional foreign scholarships will be 
given in the ensuing financial year at the estimated cost 
of 187 lakhs. 

A new feature in the educational system has been 
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introduced specially in Orissa by appointing a teacher 
in each high school to advise the parents as to the occu¬ 
pation for which their wards are most fitted. In the 
current year Government have decided to pay an hono¬ 
rarium of Rs. 20 per month to the career advisors to be 
maintained in each school. 

In Bihar experiments are going to be made in 
Psychological tests which are extremely necessary both 
for testing the aptitude and capacity of students and as a 
substitute for formal public examinations. It is proposed 
in the first instance to attach one or more Psychologists 
to the basic training schools, particularly at the Basic 
Training School at Brindaban. 



CHAPTER XI 


HEAI.TH AND HYGIENE 

“Public health services which are essential for the 
growth of the nation should be provided for on the 
widest scale and in this, as in other matters, the needs 
of the rural areas should receive special atten¬ 
tion” 

—'Election Manifesto 

India is a land of high birth rates and high death 
rates. Infant mortahty is also frightfully high. Fre¬ 
quent epidemics visit the country-side with a heav)" toll of 
lives. Medical aid especially hospital arrangement has 
been almost non-existent on the countryside. While 
there has been no systematic effort on the part of the 
State to introduce modern methods of health measures, 
indigenous systems of treatment of diseases due to lack 
of patronage have gone in many places out of existence. 
The scourge of malaria has rendered certain areas abso¬ 
lutely uninhabitable. Illness and malnutrition have 
sapped the vitality of the peasant and the worker. It' 
has added to the inefficiency of production. 

Recently the Government of India appointed a 
committee known as the Health Survey and Develop¬ 
ment Committee under the chairmanship of Sir Joseph 
Bhore. The illuminating report covering a wide field 
has visualised a plan of extending health services to the 
remotest corners of rural India and bringing medical 
relief within the easy reach of the common nian. The 
provincial ministries have considered during their 
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year in office the ways and means of implementing the 
recommendations of the Bhore Committee. 

In Bihar a Health Development Committee of 
officials and non-officials has been appointed to examine 
the Bhore Committee’s report in all its aspects and to 
advise Government how best and to what extent the 
recommendations of the Committee could be adopted 
to suit the peculiar needs of Bihar and its resources. 
In order to combat malaria Government have increased 
the grant on anti-malaria schemes from Rs. 1,30,000 
to Rs. 2,00,000 in 1947-48 Budget. To remove the 
danger of contamination of the sources of water-supply 
which spread the infection of diseases like cholera a 
scheme has been provisionally approved for sinking 
tube-wells on a large scale in areas where cholera gene¬ 
rally breaks out. In order to help the municipalities 
to purchase necessary equipment for sanitary services 
Government have decided to grant Rs. 10 lakhs to 
municipalities during the current and the next year. 
Through the Public Health Engineering Department 
necessary staff is being recruited for the execution of 
big post-war development plans countering the schemes 
of water supply and drainage in the municipality. 
Provincialisation of some subdivisional hospitals, raising 
the Darbhanga Medical school to the standard of a 
College, substantially increasing the number of epidemic 
doctors and inoculators and spending huge sums on 
relief measures are the main features of the work of the 
Public Health Department of the Government of Bihar. 
Indigenous systems of medicine such as Ayurveda and 
Tibbi with proper reorga»isation are being utilised 
for the relief of distress. 

In N. W. F. P. 8 dispensaries have been opened and 
six more rural dispensaries, one in each district, are 
going to be opened soon. The capacity of the medical 
service; has been increased by providing extra staff 
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and extra leave reserve. T. B. clinics at Madras, Kohat, 
Abbotabad, D. I. Khan, Peshawar and Bannu have been 
sanctioned. 5 motor ambulances would soon be operat¬ 
ing and the province will have a medical college in 
1948-49 to 1951-52. 

In Assam the Medical Department have purchased 
medical equipments of 5 U. S. A. military hospitals of the 
value of 13 lakhs. Travelling dispensaries and increas¬ 
ed grant to local boards for purchase of medicine will 
give some relief to the rural population. The Anti¬ 
malaria and Nutrition Schemes have removed long 
felt wants. To top everything Assam is going to have a 
full-fledged medical college at Dibrugarh and the post¬ 
graduate medical college at Sylhet is a certainty. 

In the sphere of Public Health in C. P. and Berar, 
tlvc Government have been going ahead with many 
schemes. Anti-Malaria units and mobile dispensaries 
to give effective relief in rural areas are being organised. 
With a view to encouraging the indigenous systems of 
medicine like Ayurved and Unaui, an Act is going to be 
passed giving a higher status to the practitioners of these 
therapeutics. Government have called for proposals 
from the public for establishment of dispensaries in 
areas which do not have dispensaries within a radius of 
10 miles. Nutrition officers to promote nutrition work 
and an Assistant Director of Public Health (Maternity 
and Child Welfare) have been appointed. Grants in 
aid have been extended to certain leprosy clinics. Liberal 
grant has also been given to the Eye Relief Mission. 
The service conditions of the licentiates are undeil consi¬ 
deration of the Government? A medical college is being 
started in July 1947. 

In Madras the Agency tracts of Vizagapatam and 
East Godavari and other places offer great possibilities 
for land development and colonisation if these were 
free from malaria. The Ministry have, therefore, es- 
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tablished two antimalarial units, one in Vizagapatara 
and the other in East Godavcri. 

As regards maternity and child welfare, it is pro¬ 
posed to open 3 training centres in 1947-48 for the 
training of health visitors. One centre will be at 
Guntur for Telegu candidates, a second will be at 
Madura for Tamil candidates and the third will be at 
Madras to serve all linguistic areas. Owing to paucity 
of candidates for training it is proposed to lower the 
qualifications for admission and to impart education in 
Vernaculars... 

Besides this, it is proposed to inaugurate Public 
Health Centres in the special areas selected for intensive 
rural reconstruction work. 26 firkas distributed all 
over the province have been selected for the purpose 
and it is proposed to have two public health centres for 
a population of 50000-40000 covering 3 firkas each. 
A medical unit with an infectious disease ward will also 
be attached to these centres. 

A ten year post war programme of rural water 
supply has been drawn up and the collectors have been 
instructed to execute works as expeditiously as possible. 
So far as 619 wells have been sunk in various districts 
since the Ministry took up office and estimates of 795 
wells have been sanctioned. Lack of trained personnel 
is a handicap in the speedy execution of well works. 
Action has been taken to get over this difficulty by train¬ 
ing a batch of 40, S. L. C. candidates, as maistries. They 
are instructed first in theoretical matters and for 
practical training they are placed under minor irrigation 
overseers in each district. As regards urban water 
supply and drainage a compendium of requirements 
of the province has been drawn up. Work is in progress 
but owing to shortage of materials and dearth of technical 
personnel work could not progress satisfactorily. 

In U. P. the Government have appointed a Com- 
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mittee to examine the Bhorc Committee’s recommenda¬ 
tions. In the current year one hundred dispensaries 
in rural areas, a new medical college at Agra, expansion 
of Lucknow Medical College and hospitals in 7 cities 
besides expansion of a number of existing hospitals 
was taken up. The expansion of the Government 
nursing service is engaging the attention of the Govern¬ 
ment. Provincialisation of District Headquarters hos¬ 
pitals is nearing completion, thus enabling District 
Boards to concentrate on providing rural areas with 
medical facilities. Preparatory'^ work in connection with 
the implementation of thtb recommendations of the 
Health Survey and Development Committee is nearing 
completion. 

In the budget grants on Public Health the Govern¬ 
ment have provided Rs. 80-94 lakhs for opening a large 
number of new hospitals in the next financial year, 
Rs. 1.03 lakhs for rural dispensaries and Rs. 2.86 lakhs 
for mechanised travelling dispensaries and Rs. 3 lakhs 
for a leper asylum. A sum of Rs. 2^ lakhs has been 
earmarked for a Unani and Ayurvedic College to be 
completed within two years. Provision has also been 
made in the new budget for the study of medicinal herbs 
and establishment of an Eyebank. To give a concrete 
shape to the Bhore Committee’s recommendations 
provision of a sum of Rs. 98 thousand has been made for 
setting up 10 primary and 10 secondary indigenous units. 
The Government have decided to take over from the 
Red Cross the Maternity and Child Welfare organisations 
at a cost of 5.82 lakhs for which provision has been 
made in the next budget. The sanatorium at Bhowali is 
also being provincialised at a cost of 1.54 lakhs. Local 
bodies are to receive loans and grants to the tune of 
Rs. I crore and 20 lakhs separately for new projects 
and improving their water supply and drainage systems. 
The importance of anti-epidemic work is realised 



